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In the United States District Court 
for the District of Oregon 


Civil No. 7092 


DOROTHY S. WALKER, 
Plaintiff, 
VS. 


WEST COAST FAST FREIGHT, INC., a Cor- 
poration, and M. L. BURR, 
Defendants. 


PRETRIAL ORDER 


The above-entitled cause came on regularly for 
pretrial conference before the undersigned judge 
of the above-entitled Court on the 14th day of 
February, 1955. Plaintiff appeared in person and 
by Nels Peterson of her attorneys. Defendants ap- 
peared by John Gordon Gearin of their attorneys. 
The parties with the approval of the Court agreed 
to the following 


Statement of Facts 


[. 

At all times mentioned herein, plaintiff was a resi- 
dent and citizen of the State of Oregon; that the 
defendant West Coast Fast Freight, Inc., was a 
corporation organized and existing under and by 
virtue of the laws of the State of California, with 
an office and principal place of business in Port- 
land, Multnomah County, Oregon; that the defend- 
ant M. L. Burr at the time of the service of process 
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Was and is a resident, inhabitant and eitizen of the 
State of Washington: that a diversity of eitizenship 
exists between the plaintiff and both of the defend- 
ants and that the amonnt in eontreversy is in exeess 
of $3,000.00. 

Ld. 

At all times herein concerned. defendant West 
Coast Fast Freight. Tne., owned and operated a 
trueking serviee engaged in transporting cargoes 
and property within the State of Oregon and that 
the defendant M. L. Burr on May 3, 1953, was an 
emplovee of the defendant West Coast Fast 
Freight. Ine.. in the eapaeity of a truek driver. 


TT. 

On or about the 3rd day of May, 1953, an auto- 
mobile operated by plaintiff was proceeding 
northerly on Highway 99F and at a point near 
Albany. Oregon, left the highway, as a result of 
whieh plaintiff reeeived some imjury. 


Si 


Plaintiff's Contentions 


i. 

At the time and place of the accident, the defend- 
ants, and each of them, were negligent in one or 
more of the following particulars: 

(a) In driving and operating said motor truek 
when the same was not equipped with clearance 
lamps and retleectors as required by law. or not 
having the clearance lamps lighted: 


(b) Tn passing another vehicle proceeding in 
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the same direction as the motor truck when the left 
side of said highway was not clearly visible and 
free of oncoming traffic for a sufficient distance 
ahead to permit said truck to overtake and pass 
said other motor vehicle in safety. 


(© sin drisine said truck to the leit side of 
the center line of said highway upon the crest of 
a grade and upon a curve of the highway where 
the driver’s view was obstructed within a distance 
of 500 feet. 


(d) In overtaking and passing another vehicle 
driving in the same direction as said truck at an 
intersection of highways when such movement 
could not be made in safety: 


(e) In failing and neglecting to keep and main- 
tain a proper or any lookout for other vehicular 
traffic, and particularly for the automobile operated 
by this plaintiff. 

Jol 

That as a proximate result of the negligence of 
the defendants and each of them, plaintiff was 
forced off the road to avoid a head-on collision with 
the motor truck and caused this plaintiff severe 
personal injuries, among which were numerous 
bruises and contusions to the plaintiff’s body, severe 
brain concussion and brain damage, severe physical 
and mental shock and physical and mental pain 
and suffering, a severe tearing, twisting and 
wrenching of the tendons, muscles, ligaments, bones, 
nerves and soft tissue of her neck, back, pelvic 
area, right hip and leg, injuries to her upper chest, 
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and aggravation of pre-existing arrested tuber- 
enlosis, from all of which plaintiff was rendered 
sick, sore, nervous and distressed, that plaintiff has 
permanent injuries to her head, neck, back, right 
hip and leg, and the internal organs of her chest, 
and will be permanently afflicted with the results 
of aggravation and dissemination of said tuber- 
eulosis, and has been damaged in the sum of $75,- 
000.00 general damages. 


IU, 

That as a proximate result of said negligence of 
the above-named defendants and each of them 
plaintiff has incurred doctor, hospital and medical 
expenses in the sum of $936.13 to the present time, 
and will incur further medical expenses. 


ING 

That plaintiff is of the age of 34 years with a 
life expectancy under the American standard mor- 
tality tables of 34.29 years; that plaintiff’s ability 
to work and perform physical activities as a result 
of said negligence of the above defendants and 
each of them has been permanently impaired, and 
plaintiff will continue in the future to have pain 
and suffering. 


The foregoing contentions of plaintiff and each of 
them are denied by defendants, who specifically 
deny that they were negligent in any particular 
charged or that any act or omission on their part 
constituted a proximate cause of plaintiff’s injury 
and damage. 
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Issues to Be Determined 


[. 
Were defendants guilty of negligence in any par- 
ticular as charged and, if so, was such negligence 
a proximate cause of plaintiff’s injury and damage. 


Ie 
What are the amounts of plaintiff’s special and 
general damages. 
Jury Trial 
Plaintiff made timely request for trial by jury. 


Physieal Exhibits 


Certain physical exhibits have been identified and 
received as pretrial exhibits, listed on the attached 
sheets marked Exhibit ‘‘A’’ and ‘‘B,’’ the parties 
agreeing, with the approval of the Court, that no 
further identification of exhibits is necessary. In 
the event that said exhibits, or any thereof, should 
be offered in evidence at the time of trial, said ex- 
hibits are to be subject to objection only on the 
ground of relevancy, competency and materiality. 


The parties hereto agree to the foregoing pre- 
trial order and the Court being fully advised in 
the premises 


Now Orders that the foregoing pretrial order 
shall not be amended except by consent of both 
parties or to prevent manifest injustice; and it is 
further 

Ordered that the pretrial order supersedes all 
pleadings; and it is further 
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Ordered that upon trial of this cause no proof 
shall be required as to matters of fact hereinabove 
specifically found to be admitted, but that proof 
upon the issues of fact and law between plaintiff 
and defendant as hereinabove stated shall be had. 


Dated at Portland, Oregon, this 14th day of Feb- 
ruary, 1955. 
/s/ GUS J. SOLOMON, 
Judge. 
Approved: 
/s/ NELS PETERSON, 
Of Attorneys for Plaintiff. 


/s/ SOHN GORDON GEARIN, 
Of Attorneys for Defendants. 


PeEBIT “Ag 


Plaintiff’s Exhibits 


A. Series of photographs of scene of accident. 

B. 2 photographs of plaintiff. 

C. Deposition of M. L. Burr. . 

D. Hospital records and X-rays of Albany Gen- 
eral Hospital. 

E. Hospital records and X-rays of Good Sa- 
maritan Hospital. 

F. Hospital records and X-rays of Matson Me- 
morial Hospital. 

G. Hospital records and X-rays of University 
of Oregon Tuberculosis Hospital. 

H. City of Albany ambulance service statements. 
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Defendant’s Exhibits 


1. Deposition of Barbara Emily Renfro. 

2. Deposition of Harry L. Sears. 

3. Deposition of Dorothy S. Walker taken July 
27, 1953. 

4. Deposition of Dorothy 8. Walker taken Au- 
sust 7, 1953. 

5. Medical reports and records on plaintiff. 


‘ [Endorsed]: Filed February 14, 1955. 


In the United States District Court 
for the District of Oregon 


Civil No. 7092 


DOROTHY 8. WALKER, 
Plaintiff, 


Vie 


WEST COAST FAST FREIGHT, INC., a Cor- 
poration, and M. L. BURR, 
Defendants. 


JUDGMENT ORDER 


The above-entitled cause came on regularly for 
trial before the wndersigned judge of the above- 
entitled court on Wednesday, February 23, 1955. 
Plaintiff appeared in person and by Nels Peterson, 
one of her attorneys. Defendants appeared by John 
Gordon Gearin, one of their attorneys. A jury was 
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duly empaneled and sworn to try the case following 
which opening statements were made. 

Ividenee on behalf of all parties was introduced. 
he trial continued until the day following when, 
after both parties had rested, arguments to the jury 
were made and thereafter the court duly instructed 
the jury as to the law. The Jury retired to deliber- 
ate and on the same day returned into open court 
its verdict in words and figures substantially as 
follows (formal parts omitted) : 


An 


“We, the jury, duly empaneled and sworn to 
try the above-entitled cause, do find our verdict 
in favor of plaintiff, Dorothy S. Walker, and 
against defendants and assess plaintiff’s dam- 
ages in the sum of $1,500.00.”’ 


Said verdict was duly received and filed and 
based thereon and the court being fully advised in 
the premises, . 


Now Orders that plaintiff have and recover judg- 
ment against defendants, and each of them, in the 
sum of $1,500.00, together with costs and disburse- 
ments incurred herein taxed at $100.69. 


Dated at Portland, Oregon, this 24th day of 
February, 1955. 


/s/ GUS J. SOLOMON, 
Judge. 


[Endorsed]: Filed February 28, 1955. 
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VERDICT 


We, the jury, duly empaneled and sworn to try 
the above-entitled cause, do find our verdict in 
favor of the plaintiff, Dorothy S. Walker, and 
against the defendants, West Coast Fast Freight, 
Ine., a corporation, and M. L. Burr, and each of 
them, and assess plaintiff’s damages in the sum of 
$1,500.00. 


Dated this 24th day of February, 1955. 
/s/ MARION I. GREEN, 


Foreman. 


[Endorsed]: Filed February 24, 1955. 


10 Dorothy S. Walker vs. 
[Title of District Court and Cause. ] 


MOTION FOR A NEW TRIAL 


Comes now plaintiff and moves the court for an 
order setting aside the judgment order heretofore 
made and entered in the above-entitled cause and 
eranting a new trial to the plaintiff upon the ques- 
tion of damages only on the ground and for the 
reason that errors at law were committed in the 
trial of said cause which prevented the plaintiff 
from having a fair trial and which substantially 
affected the verdict in said cause. That the errors 
at. law were as follows, to wit: 


1. In advising counsel for the plaintiff during 
opening statement that said counsel’s reference to 
pain and difficulties from pregnancy and _ child- 
birth of the plaintiff subsequent to the injuries 
complained of should not have been referred. to 
and were not admissible upon trial, without objec- 
tion made by counsel for defendants. Plaintiff con- 
tends that such facts were admissible under the 
pretrial order and the issues in the ease. 


2. In refusing to permit plaintiff to prove by 
expert medical testimony the effects of the injuries 
to her lower back, known to medical science as 
lumbo-sacral sprain, and displacement of her 
COCCYX. 


3. In refusing to permit plaintiff to testify as to 
the effects in the nature of pain and suffering and 
the difficulties of pregnancy and childbirth, arising 
from the injuries complained of. 
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4. In rejecting plaintiff’s offer of proof in re- 
spect to the foregoing. 


5. In failing and neglecting to give plaintiff’s 
requested instruction contained in plaintiff’s re- 
quested instruction No. 8 as follows: 


‘Tf you find that plaintiff’s injuries are per- 
manent, then you will take into consideration 
plaintiff’s life expectancy. 


“You are instructed that under the Stand- 
ard American Mortality Tables, a person of the 
age of thirty-five years has a life expectancy of 
33.44 years. However, plaintiff’s life expect- 
ancy is a question of fact for you to deter- 
mine, taking into consideration plaintiff’s age, 
sex, health, habits and nature of her occupa- 
tion, whether hazardous or not. 


“You will also take into consideration 
whether plaintiff’s injuries, if any, permanently 
impaired her ability to work and perform phy- 
sical activities.’’ 


6. Misconduct of the jury in failing and neg- 
lecting to follow the court’s instructions in respect 
to assessing general damages to the plaintiff, and 
in assessing an inadequate sum for plaintiff’s in- 
jury and damages as shown by the evidence in 
the case. 


7. Inadequacy of the verdict. 


Plaintiff respectfully contends that the fore- 
going statements, rulings and orders of the court 
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constitute errors at law and the failure of the jury 
to follow the court’s instructions in respect to 
damages and in assessing an inadequate sum of 
money to the plaintiff as damages, were prejudicial 
and prevented the plaintiff from having a fair trial. 


That the foregoing assignments of error are 
reasons for which new trials have heretofore been 
eranted in actions at law in the courts of the 
United States. 


That plaintiff presents the foregoing motions 
for-a new trial pursuant to Rule 59, Rules of Civil 
Procedure and will rely upon the following au- 
thorities: 


15 Am. Jur., Section 78; 

Nevila vs. Ironwood, 232 Mich 316; 

jdmoe lz he 1189 

Hively vs. Higgs, 120 Or. 588 ; 

bo oe LL. R. 1082; 

15 Am. Jur., Section 82; 

Beals vs. Quigg, 11 P. 2d 354 (Ariz. 1932) ; 


Bucktrob vs. Partridge, 265 P. 768 
(Okla. 1928) ; 


106 A. L. R. 874 [Citing Towel vs. St. 
Joseph (Mo. 1916) ]; 


Robin vs. Bartlett, 64 N. H. 426; 


Samuels vs. Calif. St. Cable Co., 
124 Cal. 294; 
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Tredwell vs. Whittier, 80 Cal. 574; 


Denver Ry. vs. Harris, 
ee Ue lie S. St, 1286; 


Jordan vs. Great Western Motorways, 
valence 20.786 (Cale teat); 


102 A. L. R. 1516; 


Shaw vs. Pacific Supply Company, 
113 Pace. 2d 627; 


Westfall vs. Kern, 
43 Pac. 2d 392 (Col. 1935) ; 


Safeway Cab Service Co. vs. Minor, 
70 Pac. 2d 76 (Okla. 1937) ; 


Sporable vs. Thomas, 
33 Pac. 2d 721 (Kans. 1934) ; 


Foster vs. Hudson, 
92 P. 2d 959 (Cal. 1939) ; 


Aune vs. Oregon T'runk Ry., 
51 P. 2d 663 (Ore. 1935) ; 


Fuermbeck vs. Hanson, 
for cole (Utah 1938) ; 


Vowels vs. Missouri P. R. Co., 320 Mo. 34; 
Pollock vs. Ham, 177 Ark. 348 (1928) ; 
Hutches vs. Renfrow, 200 F. 2d 337 (CA5) ; 


Zellem vs. Herring. 
102 F. Supp. 105 (DC PA); 


Caldwell vs. Southern Pacific Co., 
71 F. Supp. 955 (DC Cal) ; 
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Spero-Nelson vs. Brown, 
175 F. 2d 86 (CA 6) 


Snyder vs. Portland Traction Co., 
182 Or. 344, 185 P. 2d 563; 


Frangos vs. Edmunds, 
179 OF, 577, Vis Pa2deads: 


/s/ NELS PETERSON, 
/s/ FRANK H. POZZI, 


/s/ BERKELEY LENT, 
Attorneys for Plaintiff. 


Affidavit of Mail attached. 
[Endorsed]: Filed March 7, 1955. 


In the United States District Court 
for the District of Oregon 


Civil No. 7092 


DOROTHY 8S. WALKER, 
Plaintiff, 
vs. 


WEST COAST FAST FREIGHT, INC., a Con 
poration, and M. L. BURR, 
Defendants. 


ORDER 


Plaintiff’s motion for new trial came on regularly 
for hearing before the undersigned judge of the 
above-entitled court on Monday, March 21, 1955, 
plaintiff appearing by Nels Peterson, of her at- 
tornevs. and defendants appearing by John Gordon 
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Gearin, of their attorneys. The court having heard 
argument and being fully advised in the premises 
and of the opinion that the motion is not well 
founded and for good cause shown, 

Now Orders that plaintiff’s motion for new trial 
be and the same hereby is denied. 


Dated at Portland, Oregon, this 21st day of 
March, 1955. 
/s/ GUS J. SOLOMON, 
Judge. 


[Endorsed]: Filed March 23, 1955. 
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NOTICE OF APPEAL 


Notice is hereby given that Dorothy S. Walker, 
plaintiff above named, hereby appeals to the United 
States Court of Appeals for the Ninth Circuit, 
from the final judgment entered in this action on 
the 24th day of February, 1955, and from the 
whole thereof. 


Dated this 11th day of April, 1955. 


PETERSON & POZZI & 
BURTON J. FALLGREN, 


By /s/ NELS PETERSON, 
Attorneys for Appellant. 
Receipt of Copy acknowledged. 
[Endorsed]: Filed April 11, 1955. 


16 Dorothy S. Walker vs. 
[ Title of District Court and Cause. ] 


BOND FOR COSTS ON APPEAL 


Whereas, Dorothy S. Walker, plaintiff in the 
above-entitled suit appeals to the U. 8. Court of 
Appeals, Ninth Cireuit, from a judgment entered 
in the U. S. District Court for the District of 
Oregon on the 24th day of February, 1955, in 
favor of the Defendants in said action and against 
said Plaintiff and from the whole thereof. 


Now, Therefore, in consideration of the premises, 
and of such appeal, we, Dorothy S. Walker, as 
Principal, and the Maryland Casualty Company, a 
Corporation organized under the laws of the State 
of Maryland, and duly authorized to transact an 
surety business in the State of Oregon, as surety, 
do hereby jointly and severally undertake and 
promise on the part of the said Plaintiff and Ap- 
pellant, the said Dorothy 8S. Walker, that said 
appellant will pay all court costs and disburse- 
ments which may be awarded against her on said 
appeal. 


Dated this 7th day of April, 1955. 
/s/ DOROTHY S. WALKER, 
Principal. 


MARYLAND CASUALTY 
COMPANY, 


[Seal] By /s/ KATHLEEN BROPHY, 
Attorney-in-Fact. 


[Endorsed]: Filed April 12, 1955. 
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ORDER 


Based upon the records and files in this case, and 
the motion of plaintiff, appearing by and through 
her attorneys, it is hereby 


Ordered and Considered that the Clerk of this 
Court be, and he is hereby directed to, forward 
with the record on appeal the exhibits in this cause 
to the Clerk of the United States Court of Appeals, 
Ninth Circuit, San Francisco, California. 


Dated at Portland, Oregon, this 12th day of 
April, 1955. 
/s/ GUS J. SOLOMON, 
United States District Judge. 


Service of Copy acknowledged. 
[Endorsed]: Filed April 12, 1955. 


[Title of District Court and Cause. ] 


AFFIDAVIT 
State of Oregon, 
County of Multnomah—-ss. 


I, John Gordon Gearin, being first duly sworn, 
depose and say: That I am one of attorneys for 
defendants in the above action; that I have been 
in charge of the case insofar as the defendants are 
concerned since its inception; that at no time did 
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I have any knowledge that plaintiff sustained or 
was going to claim an impairment of the child 
bearing functions or difficulties in child bearing 
until plaintiff’s attorney first attempted to ad- 
vise the jury of such claim at the time of trial. 


/s/ JOHN GORDON GEARIN. 


Subseribed and sworn to before me this 21st day 
of March, 1955. 


[Seal] /s/ NOELLE BURTON, 
Notary Public for Oregon. 


My commission expires March 10, 1956. 


Service of Copy acknowledged. 


[Endorsed]: Filed April 13, 1955. 


United States District Court 
District of Oregon 


Civil No. 7092 


DOROTHY 8S. WALKER, 
Plaintiff, 
VS. 
WEST COAST FAST FREIGHT, INC., a Cor- 
poration, and M. L. BURR, 
Defendants. 


February 23, 1955, 10:00 A.M. 


Before: Honorable Gus J. Solomon, District Judge, 
With a Jury. 
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Appearances: 


NELS PETERSON, 
Of Attorneys for Plaintiff ; 


JOHN GORDON GEARIN, and 
JAMES BJORGE, 
Of Attorneys for Defendants. 


TRANSCRIPT OF TESTIMONY AND 
PROCEEDINGS 


(The jury having been duly empaneled and 
sworn, the following proceedings were had:) 


Mr. Peterson: Could I ask leave of the Court 
in my opening statement to refer to two exhibits 
that have not been marked? They were marked at 
the time of the pre-trial, your Honor. I have shown 
them to counsel. 

The Court: Is there any objection? 

Mr. Gearin: No, your Honor. 

Mr. Peterson: May it please the Court, counsel, 
ladies and gentlemen of the jury: 

I assume that you have sat, every one of you, 
on juries before so that you understand generally 
your duties and the procedure in court in trying 
these civil actions. My name is Nels Peterson. I am 
the attorney who represents the plaintiff in this 
case who is Dorothy 8S. Walker. This is an action 
brought against West Coast Fast Freight, Incor- 
porated, which is a corporation and operates a 
truck line in Portland, within the State of Oregon, 
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and elsewhere. I assume that you all understand 
that an opening statement is for the purpose of 
trving to outline your client’s case to you so that 
vou may follow the evidence. 

I want to say to you that anything I say in this 
opening statement or the argument is not evidence. 
The matters that you determine in this case must 
be hased upon the evidence, and what an attorney 
says—and that is both true of myself and Myr. 
Gearin—is not evidence. 

Dorothy Walker is thirty-five years of age. She 
went to Toledo High School down in Toledo, Ore- 
gon, in Lineoln [1-A*] County. She and her hus- 
band, Gilbert Walker, who sits back in the back 
of the courtroom, were married there in 1937. Mr. 
Walker has been a logging truck driver, and in the 
40’s Mr. and Mrs. Walker owned some logging 
trucks in Toledo. Mr. Walker’s principal business 
has been that of a logging truck driver and owner. 

In 1949, I think it was, Mrs. Walker had a re- 
current or constant temperature. She lost some 
weight. She became concerned about her condition, 
and it was finally diagnosed as tuberculosis of the 
lungs. T assume that you generally know about 
that. It is a common disease due to a germ. A per- 
son is hospitalized for it in one of the state insti- 
tutions, may be hospitalized there and receive treat- 
ment, and that is what Dorothy Walker did. She 
entered a state tuberculosis hospital. I think she 
was there for some period of time. In, I believe 
it was in 1951 that she was admitted and reccived 


*Page numbering appearing at top of page of original Reporter’s 
Transcript of Record. 
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treatment. While she was there in the Oregon 
State Tuberculosis Hospital she became acquainted 
with a girl whose name is Emily Renfro, who at 
that time was named Emily Renfro. Miss Renfro, 
T think, had been in that institution for four and 
a half years as a tuberculosis patient. In 1953, I 
think the date was April 27, 1953, Emily Renfro 
was released from the tuberculosis hospital, dis- 
charged from the hospital as an arrested tuber- 
culosis ease. Now, Mrs. Walker had been released 
sometime prior to that as an arrested tuberculosis 
patient, and by arrested I mean to say, as I under- 
stand it, [1-B] the disease, the germ becomes latent 
and so that it is not communicable to other people, 
and it is what they refer to as arrested tuberculosis. 

On Mav 3rd or May 2nd, actually, Mrs. Walker 
and Emily Renfro left Newport, Oregon, which is 
in Lincoln County, to drive back to Portland. Now, 
as I remember it, as I recall, it was on a Saturday 
night. Mrs. Walker was driving a 1949 Buick car. 
In order to come back to Portland, she drove in- 
land, that is to say, she did not take the Coast 
Highway. She drove inland and drove to Albany 
on Highway 99K, which is a highway which runs 
in a generally northerly and southerly direction. 
T assume that most of you are familiar with that 
highway. 

Approximately five miles north of Albany, Ore- 
gon, is a juncture of highways known as Jefferson 
Junction or the Jefferson Cloverleaf. The highwav 
at this point is relatively straight except there is 
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a rather wide curve in it. There is no bridge, but 
there is sort of a cirele of the Jefferson Highway, 
and there is this Junction. 

Mrs. Walker was driving north on Highway 99F 
with Emily Renfro sitting alongside of her in the 
front seat. So that vou might better follow the 
evidence in this ease, there has been taken two 
aerial photographs of the highway that is involved 
in this case. The point of the highway that is in- 
volved in this ease, referring first to the one which 
is the one showing the longest view of the highway, 
vou ean see in this aerial photograph—the light is 
not too good here, but I assume you can all see it 
—this is looking north-south. When you are looking 
at this picture vou are looking 1n a general northerly 
direction. Now, that is the direction that Dorothy 
Walker was driving the ear. Here is this circle that 
I referred to. This is what is called Jefferson June- 
tion or the Jefferson Cloverleaf. This direction is 
east: this direction would be west (indicating). If 
vou could see that far enough, you would see Salem. 
You cannot quite see it in here, but this 1s south 
of Salem, being about five miles north of Albany. 
After this cloverleaf here there are two highways 
or two methods of getting onto Highway 99K. The 
one that you are particularly concerned with here is 
this one which goes off to the east, to the right- 
hand side of the highway (indicating). 

Now, showing it a little bit closer, this is the 
same highway, and this is looking in an easterly 
direction so that you see here, and this direction 
would be north, and this direction would be south. 
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This direction is east, and the intersection that I 
referred to is this one right here where the high- 
way goes out this way, and I believe Jefferson 
proper is out here, I am not sure. It is called Jeffer- 
son Junction. 

Dorothy Walker in driving along here was driv- 
ing here (indicating). The accident that we are 
concerned with occurred right about at this point, 
and I am referring to the [1-D] point that is, well, 
some distance north of where the east highway, 
the Jefferson Highway runs into 99E. I believe 
they had made a stop in Albany, but I am not sure 
of that. In any event, as they were driving along 
Emily Renfro was turning, or turned the dial on 
the radio and made some remark to Mrs. Walker 
as to the time, and Mrs. Walker’s time was faster 
than hers, and so she was turning on the radio to 
change to a different station, and she said, ‘‘ Well, 
it is one o’clock in the morning. We will get the 
correct time in just a minute.’’ Now, that was just 
a few moments. I don’t mean minutes; J mean mo- 
ments, intervals of time, very shortly before this 
accident happened. Dorothy Walker was driving 
along the highway going forty-five to fifty miles 
an hour, coming along this relatively straight 
stretch of highway at night. She had her lights on. 
The condition of the weather was reasonable good. 
As she came, she approached this intersection—as 
she came down this highway she saw some distance 
away, and I am not sure whether she could esti- 
mate the exact distance, but she saw four headlights 
approaching as though she was meeting two cars, 
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and she saw these four headlights, and they ap- 
peared to be one alongside of the other. She as- 
sumed that there was one car passing another car. 
It looked like they had plenty of time, or the car 
that was attempting to pass had plenty of time to 
get around. It looked to her like that, and she con- 
tinued to drive on, and I think took her foot off 
the aceelerator. and finally, when she saw, when 
she got at this relatively close distance—I think 
it was two or three hundred feet, something like 
that, or less—she saw that it was a truck, a truek 
that did not have the clearance lights on it. The 
truck was coming up a slight—up a grade, and by 
referring to a truck I mean actually it is a tractor 
and two trailers, and I think that the over-all 
leneth of that truck is about 70 feet. 

Mr. Gearin: Sixty, Mr. Peterson. 

Mr. Peterson: Well, sixty. I have not measured 
it, 60 feet. 

This truck was passing or in the act of passing a 
ear. and when she got up so that she could see that 
it was a truck passing a car and there was no al- 
ternative for her to either hit head-on into the 
truck or go into the bank, as she looked up she saw 
the aluminum top of the truck with the words writ- 
ten on the front of it, ‘‘West Coast.’’ She saw that 
just before she turned off of the highway. When 
she saw what was going to happen or when she saw 
what the condition was she made a remark like 
‘My God, FEm,—” that means Emily— ‘‘it is a 
truck, and we ean’t get by.’’ So the next thing 
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she did was to turn off of the highway, and in turn- 
ing off of the highway she went down the bank. 

As it turned out, she did not—the car did not 
overturn, but she headed straight down the bank. 
As soon as she got over the bank the front door 
on the right came [1-F] open, and Emily Renfro 
was thrown out of the car. The car went down this 
rather steep bank head first and came down to the 
bottom of the ditch. 

Mrs. Walker remembers going down the bank, 
and the next thing she did remember she was in 
the front seat, and her legs were up in the air, and 
she had been unconscious. It was at night, and 
neither the truck nor the other car had stopped. 
She did not know how long it was before she he- 
came conscious. When she became conscious she 
ealled out to Emily, and after so long a time Emily 
answered her. Emily was up some way, somewhere 
upon the bank. It was dark, and no one was around. 

Finally, Mrs. Walker got out of the front seat of 
the ear. She had asked Emily if she was hurt, and 
Emily said, ‘‘Yes, I think my back is broken,”’ or 
something like that, something to that effect. Mrs. 
Walker said, ‘‘Lie where you are.’’ Mrs. Walker 
was unable to walk herself when she got out of the 
ear but started to craw! up the bank. She man- 
aged to get up to the level of the highway, and 
she does not know how long it was, but it was 
around two o’clock when a passing motorist saw 
the car headlights on and stopped. When he saw 
what had happened an ambulance was called, the 
state police, and she and Emily were taken into 
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the Albany General Hospital by ambulance. They 
were kept there for that day. It became known that 
Mrs. Walker was an arrested tuberculosis patient. 
They referred her to the Matson Memorial Hos- 
pital [1-G] in Milwaukie. When she was in the 
hospital at Milwaukie, she had had some lucid in- 
tervals, she became conscious and unconscious sev- 
eral times. Se was unable to walk, had pain in her 
back and right hip. Her chest was troubling her. 
She was spitting up a bloody sputum, or there was 
blood coming from the injury to her chest. 

She was taken by ambulance on May 3rd, which 
was the same day, I think, late in the afternoon, to 
Matson Memorial Hospital in Milwaukie. She en- 
tered there for, I think, one or two days, and then 
was transferred to Good Samaritan Hospital in 
Portland. She came under the care of the regular 
attending physician who was Dr. John Tuhy who 
is a chest specialist. He called into consultation for 
the back and hip injuries Dr. Abele, his associate, 
who is a specialist, a bone specialist, who treated 
her for the back and for the hip injuries. Dr. 
Philip Selling who is a neurologist was called into 
consultation to treat her for the symptoms she had 
of concussion. She remained in the Good Samaritan 
Hospital, I think, until the latter part of May. She 
was sent home in a wheelchair. 

The thing that caused her the most difficulty was 
her right hip and her back. She remained home for 
four or five days, and then she was sent to the 
Tuberculosis Hospital which is up on Marquam 
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Hill, and she stayed there for about six weeks. The 
purpose of sending her to the TB hospital was to 
attempt to follow this tuberculosis, because, as I 
understand [1-H] it, Dr. Tuhy suspected that this 
would cause the tuberculosis to revive and become 
communicable and that there might be some dis- 
semination of the tuberculosis through a greater 
area of her lungs. She had had a pneumothorax, 
and, as I understand it, that it where they collapse 
the lung. She had had that before. 

She remained in the Tuberculosis Hospital here 
in Portland for that six weeks. Then she was re- 
leased on erutches, I think that is correct. In any 
event, she had difficulty with her back and with her 
right hip. She has continued under the care of those 
doctors that I have mentioned from that day until 
today. 

This is what I understand from Dr. Tuhy is 
wrong with her. She had a bruise of the lung as 
evidenced by the bloody sputum and the other 
symptoms which she had which the doctors will 
explain to you. I think the doctor will testify in 
respect to the bruised lung that the doctor can 
now be relatively certain that there was no dis- 
semination of tuberculosis so that her tuberculosis 
is relatively good. She is an arrested tuberculosis 
patient. The only thing that she had was the bruised 
lung, and there was no dissemination or serious 
ageravation of this tuberculosis of the lung she 
had, but Dr. Selling, as I understand, did a brain 
test on her by means of what is call an electro- 
encephalogram. That is, as I understand it, an elec- 
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trical device that they run through the head, run 
an electrical [1-I] current through there, and if 
you have an abnormal condition or brain damage 
it shows up in the electroencephalogram; it was 
done on her, and he found what is called an ab- 
normal electroencephalogram. 

My. Gearin: Your Honor, I dislike to object, 
but IT am reading the pre-trial order, and it does 
not show anything that Mr. Peterson has told us 
about. This is all strange to us. It was not until 
this morning that they were advised that she had 
been examined by Dr. Philip Selling. In fact, the 
deposition disclosed that she told us she had not 
been, other than by Dr. Tuhy. I object to it at this 
time. 

The Court: He said brain concussion and brain 
damage. He alleged that. 

Mr. Gearin: Very well, your Honor. 

Mr. Peterson: As I understand it from Dr. 
Selling, she had what is called brain concussion 
and some brain damage as shown by this electro- 
encephalogram and that, however, she has had a 
good improvement from it. She has recurrent head- 
aches at the present time. The doctor thinks she 
will have those for several years to come but there 
eventually will be no permanent residual brain 
damage from that. 

The most serious thing she has, as I understand 
it, Dr. Abele savs there has been an injurv to what 
is ealled the coceyx, which is the tail bone. The 
tail bone consists of several small vertebrae, and 
she has displaced that so that it is now erooked. It 
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is not in the right place, and it is [1-J] constantly 
paining her so the Dr. Abele thinks it should come 
out. He will put her in the hospital for a couple 
of weeks and surgically remove her coccyx, her tail 
bone. 

That, as I understand it, he says she has a lumbo- 
sacral sprain which is a sprain of the low back. 

Now, she has a thing which causes difficulty to 
her which, as I understand it, is a congenital 
anomaly of the spine. It is referred to as spina bifida 
occulta. As I understand that medical term, it means 
simplv that there has been in her low back, she 
was born as some persons—I think the percentage is 
relatively high, 10 or 15 per cent of the people are 
born with some abnormality, that the spine does not 
develop quite as it should so that with this abnor- 
mality if you get sprain or strain with a structu- 
rally weak back like that, they have a lot of trouble 
with it, and it is difficult to treat. That is what Mrs. 
Walker has. As I understand it, you will see some 
X-rays and hear the doctors testify about it. 

The doctor says after this coccyx 1s removed she 
must wear a corset or back support, and if she gets 
no relief from that, then a spinal fuston should be 
performed upon her. You will hear the doctor ex- 
plain what a spinal fusion is. That is what this case 
is about as far as the injuries are concerned. 

This action is brought against West Coast Fast 
Freight, Incorporated and against one M. L. Burr. 
Mr. Burr, [1-K] as I understand it, was a truck 
driver emploved by West Coast Fast Freight. T 
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took Mr. Burr’s deposition in Seattle, Washington, 
event fio. 

Mi. Gearin: I took his deposition. 

Mr. Peterson: Yes, you did, and I was in at- 
tendance. We had vour attorney there, and I was in 
attendance. I cross-examined him. 

air. Geamn: Thatgas rieht. 

My. Peterson: The plaintiff’s contentions in this 
case are largely one of violations of the statutory 
law in the State of Oregon, and I should tell you 
just in passing, explain what I understand the evi- 
dence 1s concerning operation of these large trucks. 

The West Coats Fast Freight has a station in 
Portland, Oregon, where they keep many of their 
large trucks. These trucks run in to various cities 
other than Portland. They run from Seattle, I think, 
to Portland; from Portland to various places. Now, 
when these trucks are operated, if it is just a rela- 
tively short run they are operated by one driver. 
Tf it is a long run, they have relief drivers. Under 
the statutory law of the State of Oregon, when a 
truck is being operated at night they have to have 
certain lights on them. The statute specifies what 
those lights should be, and the Court will explain 
that to vou. They must have what are called clear- 
ance lights to indicate the width of the truck. They 
must have marker, side marker lamps to indicate 
whether [1-L] it is a truck. They must have certain 
veflectors reflecting an amber color so that when a 
truck is operating at night these, under the law, are 
required to be on the truck and trailer and to be 
lighted, and they are to be placed in such position 
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that they are not to be obscured by mud or dust or 
debris that comes from the wheels of the truck on 
these. 

We will expect to show in this case that the truck 
that was involved has a—or the truck and trailers 
have a certain number, and we expect to show that 
this truck and trailer was checked out, I believe, at 
10:57 or 10:47 but actually did not leave Portland, 
Oregon, until about 11:30; that it was bound for, I 
believe, a California point, I believe Oakland, Cali- 
fornia; that this truck was being operated by Mr. 
Burr and was headed in that direction. We ex- 
pect to show that at that point at 1:00 o’clock in 
the morning on that morning that that truck was at 
the Jefferson Junction. 

Now, I believe it was the position of the defend- 
ants here that they had no responsibility, were not 
at the scene of the accident. We will expect to prove 
that to vou. 

We charge the driver of the truck and this West 
Coast Fast Freight, too, with negligence first in 
driving and operating the truck without proper 
clearance lamps and reflectors as required by law, 
and, second, in passing another vehicle proceeding in 
the same direction as the motor truck when the left 
side of the highway was not clearly visible [1-M] 
and free of oncoming traffic for a sufficient distance 
ahead to permit said truck to overtake and pass said 
automobile in safety. 

The next charge of negligence we make is in driv- 
ing said truck to the left side of the center line— 
center of the highway upon the crest of a grade and 
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upon the curve of the highway where the driver’s 
view along the highway was obstructed within a 
distance of 500 feet. 

Next we charge him with overtaking and passing 
another vehicle driving in the same direction as said 
truek at an intersection of highwavs when the same 
could not be done with safety. 

Next, in failing and neglecting to keep and main- 
tain a proper or any lookout for other vehicular 
traffic, and particularly for the automobile operated 
by this plaintiff. 

Those contentions are denied by the defendants 
in this case. 

You will see other photographs taken on May 
dra on the exact date of this accident by Mrs. 
Walker’s son, Gary, who is seventeen. You will see 
hospital records and X-rays taken by these various 
physicians. You will hear the testimony of Mrs. 
Walker, her husband, Miss Emily Renfro who is 
now, whose name now is Mis. Emilv Batten. She 
has since been married. 

One other point I do want to mention to you, that 
since the accident of May 3, 1953, Mis. Walker has 
had a [1-N] child. She had a baby last October. The 
ehild is home. She had some considerable difficulty 
with the child as far as these injuries were con- 
cerned: nonetheless, the baby is alive and nor- 


mal 

The Court: Mr. Peterson, this is the second or 
third time that vou have gone beyond the pre-trial 
order. There is nothing in the pre-trial order about 
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spina bifida occulta aggravation, and now you are 
telling us about conditions with reference to the 
birth of a child. These are not in the pre-trial order. 
You have had plenty of opportunities to do it. You 
are not an inexperienced lawyer. I do not think that 
this should be done. 

Mr. Peterson: Your Honor, in respect to the 
spina bifida occulta, as I understand it, the testi- 
mony of the doctor will be there is no aggravation 
of it, and in respect to the childbirth, counsel is 
aware of that. He has had her examined recently, 
and | believe it proper under the charge of pain 
and suffering. 

The Court: Do not do it any more. 

Mr. Peterson: Ladies and gentlemen, I hope that 
vou will pay close attention to the evidence in this 
case and see that justice is done. Thank you. 

My. Gearin: Ladies and gentlemen, Mr. Peter- 
son has expressed a thought that perhaps you know 
what these cases are all about. I know that you have 
served on other cases before, and I know that some 
of vou recall my trying cases [1-O] here before you 
not so long ago, and you know by this time that 
there are two sides to every case. 

J merely want to say that we had no information 
concerning this alleged accident until sometime in 
the latter part of May when we received a letter 
from Mrs. Walker’s attorneys, Kliks and Kliks. 

Of course, you will understand from the nature of 
the charge that it is one of those charges that is 
difficult to disprove. Our testimony will be the testi- 
mony of Mr. Burr who no longer works for us, who 
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lives in Seattle and who is a representative of the 
Teamsters Union and cannot be here at the trial. 
His testimony will be before you. He will tell you 
under oath that he checked his lights before he 
left; that he was down somewhere in that vicinity 
sometime around the time that they say he was; 
that he did not crowd any ear off the highway, and 
that he did not make what we eall in trucking lan- 
euage a ‘‘bad pass.”’ 

In addition to that, we have the testimony of 
others who have some knowledge about it which, we 
believe will cast some doubt upon the plaintiff’s 
story of what happened. First of all we will call as 
a witness Mr. Duane Lehr who at that time was the 
Marion County Deputy Sheriff. He will testify that 
he arrived at the scene of the accident when there 
was some people there; that he was coming up from 
a job, he had a side job that night; that he saw that 
there was something the matter. He stopped and 
talked to Miss Renfro, [1-P-Q] and he talked to 
the plaintiff. He will tell you about their condition. 
Suffice it to say, briefly, that his testimony will be 
that he asked Mrs. Walker what happened. She 
said, ‘‘A truck forced me off the road.’’ He said, 
“Well, what kind of a truck was it?’’ She said, ‘‘It 
was a silver truck.’’ ‘‘Well, don’t you know any- 
thing else about what kind of a truck it was?’’ And, 
at that time she said she could not tell him what kind 
of a truck it was. He asked Miss Renfro what hap- 
pened, and she told the Deputy Sheriff that she 
didn’t know what happened. 

Our next witness wil] be Mr. Walden Waddle who 
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was the tow truck operator. He will tell you the 
circumstances of his going down there, a Buick ear 
that he had been advised had been wrecked so he 
brought his wrecker out there, and when he got to 
the scene of the accident he was down—we have 
some pictures not taken from the air but taken from 
the ground, and vou can see the car went over some- 
where along in here (indicating). The witness will 
tell vou that when he got down there he saw the ear, 
and the car had absolutely no damage to it; that 
he got in and drove it out to the other end where 
there was a ditch, and he had to put a cable across 
it to get it across the ditch, but the car was in driv- 
able condition and could have been driven back to 
Albany. The reason he did not drive it back was 
because he was alone, and if he drove it back there 
would be no one to take his tow truck back so he 
just hitehed it up. [1-R] 

The next witness will be Mr. A. C. Payne, who 
operates a truck service at Kugene. Mr. Payne serv- 
ices, amony other trucks, all the trucks of the West 
Coast Fast Freight that go north and go south, and 
they all stopped in there to be checked. In view of 
the charge made that we did not have any lights on 
the truck, Mr. Payne will testify he has checked his 
records for that twenty-four hour period, and there 
were no West Coast Fast Freight trucks that came 
in there and required any work done on their lights. 

Our next witness will be Mr. William T. Ewing, 
who at that time, at the time of the accident, was a 
member of the State Police force, and he investi- 
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lives in Seattle and who is a representative of the 
Teamsters Union and cannot be here at the trial. 
His testimony will be before you. He will tell you 
under oath that he checked his hghts before he 
left; that he was down somewhere in that vicinity 
sometime around the time that they say he was; 
that he did not crowd any car off the highway, and 
that he did not make what we call in trucking lan- 
guage a ‘‘bad pass.”’ 

In addition to that, we have the testimony of 
others who have some knowledge about it which, we 
believe will cast some doubt upon the plaintiff’s 
story of what happened. First of all we will call as 
a witness Mr. Duane Lehr who at that time was the 
Marion County Deputy Sheriff. He will testify that 
he arrived at the scene of the accident when there 
was some people there; that he was coming up from 
a job, he had a side job that night; that he saw that 
there was something the matter. He stopped and 
talked to Miss Renfro, [1-P-Q] and he talked to 
the plaintiff. He will tell you about their condition. 
Suffice it to say, briefly, that his testimony will be 
that he asked Mrs. Walker what happened. She 
said, ‘“‘A truck forced me off the road.’’ He said, 
“Well, what kind of a truck was it?’’ She said, ‘‘It 
was a silver truck.’’ ‘‘ Well, don’t you know any- 
thing else about what kind of a truck it was?’’ And, 
at that time she said she could not tell him what kind 
of a truck it was. He asked Miss Renfro what hap- 
pened, and she told the Deputy Sheriff that she 
didn’t know what happened. 

Our next witness will be Mr. Walden Waddle who 
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was the tow truck operator. He will tell you the 
circumstances of his going down there, a Buick car 
that he had been advised had been wrecked so he 
brought his wrecker out there, and when he got to 
the scene of the accident he was down—we have 
some pictures not taken from the air but taken from 
the ground, and vou ean see the car went over some- 
where along in here (indicating). The witness will 
tell vou that when he got down there he saw the ear, 
and the car had absolutely no damage to it; that 
he got in and drove it out to the other end where 
there was a ditch, and he had to put a cable across 
it to get it across the ditch, but the car was in driv- 
able condition and could have been driven back to 
Albany. The reason he did not drive it back was 
because he was alone, and if he drove it back there 
would be no one to take his tow truck back so he 
just hitched it up. [1-R] 

The next witness will be Mr. A. C. Payne, who 
operates a truck service at Kugene. Mr. Payne serv- 
ices, amony other trucks, all the trucks of the West 
Coast Fast Freight that go north and go south, and 
they all stopped in there to be checked. In view of 
the charge made that we did not have any lights on 
the truck, Mr. Payne will testify he has checked his 
records for that twenty-four hour period, and there 
were no West Coast Fast Freight trucks that came 
in there and required anv work done on their lights. 

Our next witness will be Mr. William T. Ewing, 
who at that. time, at the time of the accident, was a 
member of the State Police force, and he investi- 
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(Testimony of Dorothy 8. Walker.) 
home and returned in February of 1952 and stayed 
until April. I again left the Salem Hospital and was 
under private treatment by Dr. John Tuhy for 
approximately one year. 

Q. Mrs. Walker, did I understand the latest that 
vou were released from the tuberculosis hospital was 


what month of what vear? A. April of 1952. 
Q. 1952. Now, again on May 2, 1953, were you 
driving a 1949 Buick automobile? A. I was. 
Q@. What was your destination? 
=. Portland. 
Q. Where had you left from? 
A. I had left my sister’s home in Siletz, Oregon. 
@. Where is Siletz, Oregon? 
A. Well, it is near Newport. 
@. Was anvone in the car with you? 
A. Yes, Emily Renfro. 
Q. How did you become acquainted with Emily 


Renfro? [8] 

A. Emily and I were roommates in the TB hos- 
pital. 

@. What was the purpose of her accompanying 
vou in the ear? 

A. Well, she had just gotten out of the hospital 
after nine continuous years in different TB hos- 
pitals, and she had not been anywhere for a long 
time, and I asked her if she would like to ride 
down with me and visit my sister, and she said yes, 
and we went. 

Q. Did vour sister live in Portland, Oregon? 

A. No, in Siletz. 
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(Testimony of Dorothy 8. Walker.) 

Q. Then what was your destination in Portland, 
Oregon? A. My home. 

@. After leaving Siletz 

A. I was coming home. 

Q. What course did you follow after you left 
Siletz? 

A. We started up what is called the River Road 
toward Kernville, and I had left my pocketbook 
in Newport, had forgotten it in Newport, so when 
we got to Kernviile we turned back down the Coast 
to pick up my purse. On the Coast it was rainy and 
drizzlv, and Mrs. Renfro was nervous about the 
Cape and the highway so I told her I did not have 
to go back that way, it was just as close to go 
through Albany and Salem and into Portland that 
way if she felt any better, so that is what we did. 
We went back, got my purse left directly from New- 
port to Portland. [4] 

Q. In coming from Newport what was the first 
towns that vou came to of any size after leaving 


Newport? A. That would be Toledo. 
Q. Then from Toledo to Corvallis? 
A. Yes. 


Q. Then the next town was Albany ? 

A. Yes. 

Q@. At any of these towns did you make any 
stops? A. I stopped in Albany. 

Q. Mrs. Walker, approximately what time was it 
when you stopped at Albany, Oregon? 

A. Oh, probably, maybe twenty-five to one. We 
had some coffee, and I think it must have been 
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(‘Testimony of Dorothy 8. Walker.) 
around a quarter of one until, when we left Albany. 

Q. Would you tell the jury what happened, in 
your own words, after you left Albany, Oregon ? 

A. We were driving north toward Portland be- 
tween Albany and Salem, and I was driving, I 
think, approximately forty-five to fifty miles an 
hour. I don’t look at the speedometer. I couldn’t 
be too positive. As we came around the top of this 
curve, and it is an incline that goes down and across 
this overpass and detour, a built up junction sort of 
thing, I saw two headlights, two sets of headlights 
approaching, and they seemed to be even with each 
other, and I assumed it was one car passing another 
ear. There would have been plenty of time had it of 
been two cars. I slowed down a little ike you do, 
automatically, [5] to make sure there was plenty of 
room, and as I got closer I realized that the one 
set of headlights were not gaining very much on the 
other set. I started slowing a little more, in fact at 
that time quite rapidly, and then as we approached 
these two sets of headlights I saw, approximately, 
maybe 100 feet away, I saw that it was a truck 
towing a trailer. The trailer was silver, and the 
truck was red, and just as we got to it I said some- 
thing to Mrs. Renfro that we couldn’t are not going 
to get—that the truck was partially past the other 
car, he would not have anywhere to go either crowd- 
ing him over but to stay in our lane. I don’t remem- 
ber what I said to her just at this time, something 
to the effect that it was a truck and that we were 
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going over, and just as we got to it where I had to 
turn abruptly out of the wav I distinctly saw writ- 
ten across the top of this truck in red writing— 
across the top of the trailer, I mean, not the truck 
itself—‘ West Coast.’’ They are distinctive trucks, 
and they are very plain, and I saw it, and then we 
went over the bank. It was either go over the bank 
or hit the truck head-on. 

Q. \When you went off from the bank, did your 
car go down? A. Yes. 

Q. Approximately how far down did you go? 

A. I could estimate approximately 50 feet. | am 
not very good at judging distance, but I would esti- 
mate that. 


@. Have you been back to the scene of the ac- 
cident since it [6] occurred ? 

A. I have driven past there one time recently. 

Q. Do you know what happened to Emily? 

A. At the time of the accident? 

Q. Yes. 

A. Yes, Emily was either thrown or jumped 
from the ear, I don’t know which, as we went over 
the bank, and she apparently rolled to the bottom 
because she was at the bottom when I called to her 
and she answered me. 

Q. What is the next thing that vou remember 
after vou went over the bank? 

A. Well, the next thing I remember is coming 
to in the bottom of the car, and I had been coughing 
blood and had vomited some. It was all over me, 
and I noticed that Emily, realized, of course, that 
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Emily was not in the car, and I called to her, and 
she did not answer. I dragged myself out of the car 
and called to her more loudly, and she answered 
over in the distanee. I asked her if she was injured, 
and she said 

Mr. Gearin: We object to anv conversation, vour 
Honor, as being hearsay. 

The Court: Objection sustained. 

Q. (By Ma. Peterson): Do you know the in- 
terval of time that vou were unconscious ? 

A. No, Mr. Peterson, I don’t. I could estimate 
the time [7] by the time we know we went over and 
the time that we were found. 

Q. All right, how do vou fix the time that vou 


went over, if you can? 

A. I know what time it was when we left Albany, 
and we were wondering about what time we would 
get home, and Mrs. Renfro had said that she had a 
certain time on her watch, and mine was a little dif- 
ferent, and she said, ‘‘Well, I will turn on the 
radio. It is just a few minutes to one, and we will 
get the correct time at one o’clock.’’ And she was in 
the process of tinkering with the radio just before 
the accident. 

Q. What was the interval of time then until any- 
one came to help, if they did? 

A. I think about an hour. 

Q. What did you do in that interval? 

A. Well, after I became conscious and got out of 
the ear and called Mrs. Renfro, I started to crawl 
up the bank, and I would get a little ways, and then 
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T guess I lost consciousness again. I don’t know. I 
know I have a recollection of starting two or three 
times to go up the bank, and I don’t believe that I 
had quite gotten to the top when I understand it was 
a truck driver of another freight truck who saw 
our lights down below the hill, and, to my knowledge, 
he was the first person there. 

Q. How long did von remain there at the scene 
of the accident before vou were removed, if vou were 
removed? [8] 

A. Iam not too sure about the exact amount of 
time that it would take someone to notify the am- 
bulance and for it to get out there. I think we 
checked in the hospital at Albany around two- 
iE lasutatey: 

Q. How did you get into the hospital? 

A. By ambulance. 

Did you walk to the ambulance ? 

No, I did not. 

How were vou put in the ambulance? 

I was put on a stretcher. 

Do you know of your own personal knowledge 
ae that was employed also with Emily? 

A. Tam sure that it was. 

@. Do vou recall talking with a Duane Lehr who 
has been referred to here as the Marion County 
Deputy Sheriff? 

A. I recall talking to some gentlemen at that 
time. In fact, he may be the man who put a blanket 
under my head and kept my face out of the mud. 
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That is the only one I can remember talking to, 
and he asked me what kind of a truck it was. 

Mr. Gearin: We object to the conversation with 
an undisclosed individual, your Honor. She says 
she does not recall the officer. 

The Court: Objection sustained. 

Q. (By Mr. Peterson): Mrs. Walker, when you 
arrived at the [9] hospital in Albany would you tell 
the Jury what treatment was given to you, if any 
treatment was given to you? 

A. Yes, we had a shot of, I don’t know, of some 
sort of pain killer, and we had always been told that 
if we were involved in an accident to be sure to 
notify the attending physician that we were tubercu- 
losis patients. In fact, I had it written on my dri- 
ver’s license, and when they found out that we were 
tuberculosis patients they put us in a room all by 
ourselves maybe assuming that we were contagious, 
T don’t know. Anyway, they didn’t wash us, any- 
thing like that. They did give us shots and took 
eare of my bleeding lung, immediately brought me a 
pan and thinks like that, and then they had us 
notify the tuberculosis hospital which was at Mat- 
son Memorial, Milwaukie, to send an ambulance, 
after us. 

Q. Mrs. Walker, at the Albany Hospital were 
any X-rays taken of you? 

A. I think one or two. 

Q. Do you know what portion of your body was 
X-rayed? 
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A. I believe my neck and, I think, my lower 
back. 

Q. What symptoms of pain or distress did you 
have from the time—or immediately after the acci- 
dent when you became conscious and while you were 
in the hospital? 

A. I had—of course, my head was aching, and 
I had what they called muscular spasm, extremely 
tight muscular spasm in the back of my neck, and 
my back hurt and my legs hurt. I was more con- 
cerned at that time about coughing blood. I [10] 
was concerned because of my TB more than any- 
thing, and my chest was quite painful. 

Q. Did you cough blood constantly, or did vou 
cough it frequently ? A. Frequently. 

@. Was there any quantity of blood, or was it 
just colored sputum ? A. No, red blood. 

Q. How long did you cough blood immediately 
following the accident? 

A. You mean how long did it reoccur? 

Q. Yes. 

A. Well, all the time I was in Good Samaritan 
Hospital. IT would presume about a month. 

Q@. How long did you remain in the Matson 
Memorial Hospital? 

Just overnight at Matson Memorial. 

Were any X-rays taken of you at Matson? 
Yes, they were. 

Do you know what parts of the anatomy? 
My hip, pelvis area, and, of course, my chest. 
Then where were you taken? 
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A. To Good Samaritan Hospital. 

Q. About when was it that you arrived in Good 
Samaritan ? 

A. I would say the 4th of May. 

Q. How long did vou remain in Good Samaritan 
Hospital? 

A. Something like about two and a half weeks. 
IT could [11] look it up, but I believe it was about 
two and a half to three weeks. 

Q. Mrs. Walker, during the time that you were 
in the Good Samaritan Hospital could you tell the 
jury for us what doctor or doctors cared for you? 

A. Dr. John Abele and also Dr. John Tuhy. 

@. Who was the first doctor who saw you at the 
Albany General Hospital? 

A. I thing his name is Dr. Bain. 

Q. Who was the doctor who first saw you at 
Matson Memorial Hospital ? A. Dr. Tuhy. 

Q. Who was the doctor who saw you first at the 
Good Samaritan? A. Dr. John Abele. 

Q. What treatment was given you at the Good 
Samaritan Hospital for your injuries ? 

A. J was put in traction, head and neck. 

Q. How long did vou remain in traction ? 

A. Pyactieally all the time I was in the hospital, 
about two and a half weeks. 

@. Was any other treatment given to you in 
respect to any other injuries ? 

A. Drugs for pain. 
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@. Were any casts applied to your body or band- 
ages? A. No. [12] 

Q. Would vou tell the jury what troubled, what 
hurt you the most while you were in the Good 
Samaritan Hospital ? 

A. Well, my hip and lower back area were the 
most painful by far. 

Q. Mrs. Walker, were vou given any treatment 
for your back or hip? 

That is what the traction was for. 

I see, I thought—was it neck traction? 
Neck, hip, and back; neck and leg both. 

Did that improve vour condition anv? 

Well, it eased it, yes. 

Did you continue to have any headaches? 
Well, I still] had headaches. 

Did you have any dizziness ? 

Yes, dizziness and fainting, oh, for quite some 
time following the accident. In fact, I still have 
slight dizziness if I rise too quickly, something like 
that. 

Q. Mrs. Walker, when were you discharged from 
Good Samaritan Hospital ? 

A. The latter part of May. 

Q. Were vou able to walk at that time? 

A. No, I was in a wheelchair. 

Q. Why couldn’t you walk? 

A. Because my back and hip, my hip would not 
support me. 

Q. What was the next hospital that you entered ? 
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advised by someone that these pictures were taken 
the date and hours that you have mentioned ? 

A. Well, ves, Gary told me they were. 

Mr. Gearin: We have no objection other than to 
1-G, your Honor. I-G has not been sufficiently iden- 
tified. I do not know what it represents or what it 
is. We have no objection to the others. 

The Court: <All the exhibits except 1-G are ad- 
mitted. 

(Photographs previously marked Plaintiff’s 
Exhibits 1-A, B, C, D, H, F, H, I and J were 
thereupon received in evidence. ) 


Mr. Peterson: We will offer in evidence, vour 
Honor, the two aerial photographs. 

The Court: Is there any objection ? 

Mr. Gearin: No objection, your Honor. 

The Court: Thev may be admitted. 


(Aerial photographs marked Plaintiff’s Ex- 
hibits 11 and 12 for identification and received 
in evidence. ) 


(Discussion off the record.) 


(Statements of City of Albany Ambulance 
Service, May 3, 1953, marked Plaintiff’s Ex- 
hibit 8 for identification and presented [16] to 
the witness. ) 


The Court: What are they? 

Mr. Peterson: Those are statements of the Al- 
bany Ambulance Service showing that she was 
picked up by ambulance on May 3rd. 
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Mr. Gearin: No, your Honor. 
The Court: They may be admitted. 


(Documents previously marked Plaintiff’s 
Kixhibit 8 for identification received in evi- 
dence. ) 


Mr. Peterson: You may take the witness. 


Cross-Examination 
By Mr. Gearin: 


Q. Mrs. Walker, you have been a plaintiff in 
damage cases before; have you not? 

A. You mean have I been to court? 

@. Yes, seeking damages? 

A. No, I have never been in court seeking a dam- 
age of the court. 

Q. Did you or did you not together with your 
husband bring action against the C. D. Johnson 
Lumber Company ? 

A. Oh, I did not—on a truck that went through 
a trestle. 

@. You also filed an action against Jake’s Res- 
taurant? 

A. Yes, but it did not come to court. 

Q. I understand some disposition was made of 
that case? [17] A That is right. 

Q. When were you married to Mr. Walker? 

A. January 4, 1937. 

Q. As I understand, vou have been divorced a 
couple of times since ? hee LINE Sipe lat: 
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Q. Are you presently married to Mr. Walker? 

‘A. Jb am. 

Q. You went to the sanitarium, as I understand 
it, in December, 1951, but you have not. worked since 
October of 1951; is that a fair statement? 

A. Yes, I would think so. Well, no, sir, I will 
modify that. J did do a little work in an office here 
in town. 

Q. I was referring to the disposition which you 
got in vour case against the Jake’s Crawfish people 
on July 27, 19538. You were represented by Mr. 
Peterson in that lawsuit, were you? 

A. Yes, I was. 

Q. IJ was referring to page 6, Mr. Peterson, dep- 
osition taken by Mr. Williamson when you were in 
attendance. Question: ‘*That is outside of home—”’ 

Mr. Peterson: Just a minute. Your Honor, I 
have not had any notice of that. This is not marked 
as a pre-trial exhibit. 

Mr. Gearin: I told you on Monday that I was 
going to use it. You said you had no objection to 
it. [18] 

Mr. Peterson: You said to me you were going to 
introduce the complaint in evidence. I said, ‘‘I will 
have no objection to the complaint being mtroduced 
in evidenee.’? You said nothing at all about any 
deposition. 

The Court: Why was it not marked as an exhibit 
here? You could have done that very easily ? 

Mr. Gearin: That is correct, your Honor. I went 
over these with Mr. Peterson on Monday. He told 


West Coast Freight Co., etc. 55 


(Testimony of Dorothy S. Walker.) 

me about the aerial photographs. I said, ‘“‘That is 
fine, anything you want, and anything you want to 
have identified, fine.’’ He said, ‘‘We will do it at 
the time of the trial,’’? and I told him what I was 
going to have here. 

The Court: Is that right, Mr. Peterson ? 

Mr. Peterson: Your Honor, I submit I told him 
I would have the two aerial photographs he had 
mol seen, 

The Court: Did you have the two aerial photo- 
graphs marked as an exhibit? 

Mr. Peterson: TI did not, your Honor, because 
they were taken Saturday afternoon. 

The Court: You may have those marked as an 
exhibit, and as long as vou did not mark yours I am 
going to let him do the same thing. 

Q. (By Mr. Gearin): If will ask you, at that 
time in the office of Peterson & Pozzi on July 27, 
1953, 10:00 o’clock a.m., there being present Mr. 
Peterson representing you, [19] Myr. Wayne A. 
Williamson representing the defendant, if vou were 
asked this question and you gave this answer: 


“@. That is outside the home. I am not 
concerned with housework but where vou re- 
ceived compensation. 


‘A, I was with a logging business until I 
went to the sanitarium in December of 1951, 
but I did work on October of 1951. That is the 
last month I have done any work.”’ 


Did you so testify ? 
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A. That would be true up until that time; yes, 


Q. That was up until 1953? 

A. What date in 1953? 

Q. July 27, 1953? A. Yes, sir. 

Q. Following the accident at Jake’s, you had 
been treated by Dr. Tuhy and had been examined by 
an orthopedist; had you not? 

Ae) hat 1s ricini: 

The Court: Are you mistaken about that date? 
That was July, 1953 ? 

Mr. Gearin: The deposition was taken July 27, 
1953, after the instant accident, your Honor. 

The Comt: This accident happened May 3, 1953? 

Myr. Gearin: That is correct. 

The Court: Proceed. [20] 

Q. (By My. Gearin): Was your tuberculosis 
reactivated in this accident at Jake’s? . 

A. J think not now. I did think so at the time. 

Q. You were hospitalized after that, were you 
not ? A. Very briefly. 

Q. Did vou sustain bruises and contusions to 
vour body at that time in the fall at Jake’s? 

A. Yes, I did. 

Q. Did you sustain fracture of the rb? 

A. No, I don’t think that the rib was definitely 
fractured. I understood that it was, but I believe 
that it was not. 

Q. Did you sustain a severe tear and twisting 
and wrenching of the tendons, muscles, hgaments of 


West Coast Freight Co., etc. oT 


(Testimony of Dorothy S. Walker.) 
your back ? A. Yes, I did. 

Q. Did you sustain injuries to nerves, muscles, 
organs, and soft tissues of your upper chest and 
aggravation of a previous lung condition resulting 
from tuberculosis ? 

A. No, I have just stated that I thought that my 
chest was hurt badly. As it turned out, it was not. 

Q. These photographs, if I may see them, please, 
Mr. Bailiff. 


(Photographs presented.) 


@. Iam handing you the top photograph, Mrs. 
Walker, which is No. 1-B, and I will ask you if it 
is not a fact that your automobile left the highway 
just in the vicinity of the area shown in this sign, 
‘“Highway 99K’? [21] Awe Y-08, 

Q. That shows where you went off the highway? 

mw. 6Yes. 

Q. Did you attempt to drive onto the shoulder 
and keep your car on the shoulder of the highway in 
view of the oncoming vehicles? 

A. This happened so quickly by the time I real- 
ized that it was a truck J couldn’t say whether I 
stopped to think that there was room to get off on 
the shoulder or not. I know that I was on the shoul- 
der until I see this signpost in my headlights and 
went over the bank. I didn’t realize how large a 
sign it was or how small. 

Q. Very well. Now, Mrs. Walker, when you 
stopped you say that you regained consciousness, 
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and there was a freight truck up on the road. Was 
that a silver truck ? 

A. Oh, I don’t know, I didn’t see that truck. 

@. How did you know it was a truck? 

A. I mean, it was down, I couldn’t see it. I could 
see the lights. He had driven on down, pulled out 
on 

Q. Do you know if that was a L.A.-Seattle 
truck ? A. Oh, I don’t know. 

Q. Do you know whether or not it was the same 
truck that crowded you off the highway? 

A. If it was, it took him a long time to get down 
there because it was two o’clock—I assumed that. it 
was not. 

Q. You do not know definitely though whether 
it was or not, do you? [22] 

A. I never saw the truck after I went over the 
bank | 


Q. And so, as far as you know then, Mrs. 
Walker, the truck that stopped down there and the 
driver that came back might have been the truck 
that forced you off the road? 

A. It might have been, but I don’t know why 
he would waited an hour. 

Q. What were the weather conditions that night ? 

A. It had been raining on toward the Coast, 
but to my best recollection it was dry. There was 
mud down in the ditch where we went, but I think 
the main surface of the highway was reasonably 


dry. 
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Q. Was it cloudy? 

A. I believe so. It was not foggy. It may have 
been cloudy. 

@. Were your headlights on high or low beam 
as you approached the area where your car left the 
highway ? 

A. Well, they were on high until I saw the two 
sets of headlights. Then I dimmed them. I always 
do. 

Q. Were your lights on Mgh or low when you 
sav you saw the words ‘‘ West Coast’’ on the truck? 

A. To the best of my recollection, I fleked my 
headlights two or three times, thinking that perhaps 
whoever it was that was approaching was not 
aware that we were there. Now, exactly when we 
went over the bank I couldn’t say. I assume they 
were on low. 

Q. When you saw the words ‘‘West Coast’’ on 
the truck, as [23] you say, were your lights on high 
or low: would you know? A. I don’t know. 

Q. Would you know what a truck and trailer 
looks like? Do you know a semi? 

A. Ts that a semi truck trailer or tractor and 
trailer ? 

Tractor and trailer. A. Yes, sir, I do. 
You have been in the truck business ? 

Not freight trucks, no. 

Log trucks? A. Yes. 

You know what a tractor is? A. Yes. 
You know what a semi trailer 1s? 
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A. Yes. 

Q. All right, now, was this a full truck; was it 
a tractor and trailer; was it a tractor and two 
trailers, or a set of doubles? 

A. Oh, I don’t know. 

@. Ora main box 2 


A. I don’t know because I did not see that. I 
did not have time enough. I saw it was a red truck 
with a silver van. Now, whether the van was sta- 
tionary to the cab or whether it was on with a 
fifth wheel, well 

Q. Well now, the words ‘‘West Coast’’ where- 
abouts were they on the truck or tractor or main 
hody or whereaver it was that [24] you say you 
saw it? A. Up on the top of the silver van. 

Q. That would be above the cab? 

A. That is right. | | 

Q. About how far above the ground would that 
be, Mrs. Walker? 

A. Well, as I say, I am not familiar with freight 
trucks, so whatever their height is 

Q. Well, if I told you that the trucks generally 
are about 12 feet high, would that give you some 
idea how high this Jettering was from the ground? 

A. Yes, I am only estimating, you understand ? 

Oa Yes 

A. I would sav it was probably some 6 inches 
to a foot below the top of the cab. That would be 


my estimation. 
Q. You mean not cab but top of the truck? 
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A. I mean top of the trailer, yes. 

Q. Was that eliminated ? 

A. There was no lights on it. There were no 
hghts, but the headlights on the truck were elimie 
nated by my headlhghts, yes. 

Q. Were the lights of this truck on bright or 
dim ? 

A. Well, I don’t know. I believe that they were 
on dim. I am not sure. 

How fast was this oncoming truck going? 
IT could only estimate. 
Tell us your best estimate. [25] 


>O>2 


J couldn’t say for sure. T would say it seemed 
at that time forty-five to fiftv miles an hour, prob- 
ably fifty anyway. 

Q. Your husband works for Consolidated 
Freightways; does he not? AD DPhatis richt. 

@. When did he start working for Consolidated ? 

A. In the fall of 1952. 

@. Do you recall your deposition in this case, 
Mrs. Walker? 

The Court: Give it to her. 


(Deposition presented to the witness.) 


The Witness: Yes, [ recall that. 

Q. (By My. Gearin): At that time you advised 
Mr. Young, my partner, that your husband did not 
work for a truck line in Oregon? 

A. Well, I was not married to him at that time. 
He had never worked for a truck hne when we were 
married before, in Oregon. 
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Q. You received a settlement from your accident 
involving Jake’s Crawfish ? 

A. Yes, a small settlement. 

Q. Could you tell us how much that was? 

A. I don’t know how much the amount was be- 
eause the doctor’s fees, those were taken out of it. 
I think I received—I am euessing, I don’t have the 
check—three hundred some dollars. [26] 

Q. You do not know how much Mr. Peterson 
got? 

A. I do not know how much the doctor’s bills 
were now. 

@. Was there a center line on that highway 
at that time; do you recall? 

A. We are speaking of 99F at Jefferson June- 
tion ? 

@. Well now, Mis. Walker, you say that. you 
have estimated the speed of this oncoming truck 
between forty-five to fifty. That was your estimate? 

neo has richt. 

Q. Would you turn to page 20 of your deposi- 
tion, please. Refer, if you will please, to the fourth 
answer from the top. Ae vies; 

Q. And the next question you answered. 

A. Yes. 

Q. Do you see that? A. Yes 

Q. When was it that you were first able to esti- 
mate the speed of the approaching truck? 

A. Well, I don’t know when. I would estimate 
it. T am estimating it simply by the amount of time 
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it took us to come together. I didn’t see how fast 
the truck was driving, and I felt I could only esti- 
mate 

Q. The reason I asked you that is because on 
August 7th when your deposition was taken you 
will agree with me, will vou not, that at that time 
you could not estimate the speed of the truck? [27] 

The Court: Read the question. 

Mr. Gearin: ‘‘Q. Were vou able to make any 
estimate of the speed of the approaching truck? 

ema o. i all ainda couldn't do that. 7 

The Witness: I told you now that I really 
couldn’t. You asked me to estimate it. I did. 

Q. All right, do vou make a distinction between 
the word “‘estimate’’ and the word ‘‘guess,’’ Mrs. 
Walker? A. Well, maybe I am guessing. 

Q. Could von tell us about how far this truck 
was when vou first noticed it being on the wrong 


side of the road? 

A. I would again estimate and say about 500 
feet. 

Q. This truck that you saw down the roadway 
afterwards, did that have any clearance lights on it? 

A. The only thing that I reeall, when they were 
putting me on the stretcher I saw what I assumed 
was a freight truck covered with yellow lights 
parked down beyond where he had pulled out, and 
the man who first, to my recollection, first arrived 
told us that he was a truck driver; that he had seen 
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our lights from his truck. He is the first person J 
remember being there. 

Q. You have no recollection of going down the 
bank vourself, do vou? 

A. Yes, I recall going over the bank. I don’t 
recall, f don’t know whether, recall lighting or not. 
T think not. 

@. Do vou know what kind of vehicle was being 
passed? [28] 

A. No, I would not know for sure. I assume it 
was another car, but I wouldn’t know. 

Q. Do vou know who was driving that car? 

A. No, sir, I do not. 

@. Have vou been informed as to the name of 
that individual ? 

A. T had been informed as to the name of an 
individual who was said to have been driving it. 
As it turned out, he was not driving it. 

Q. What was the name of that individual? 

Mr. Peterson: Objected to as immaterial, vour 
Honor. 

The Court: What do you claim for that? 

Mv. Gearin: We have been trving to find out, 
vour Honor. At the time the plaintiff’s deposition 
was taken we asked the same question, and Mr. 
Peterson instructed his chent not to give us that 
name. I have been trying to find out who it is. I 
would still like to know. I would lke to make an 
independent investigation. 

Mr. Peterson: Your Honor, IT supplied counsel 
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with the name of the person who stopped a car when 
it was going past, but that was another name. 

The Court: The witness should have answered 
the question at the time it was propounded to her. 
Answer the question now. 

The Witness: Yes, I was told that a Mr. Rob- 
inson was driving the car. After I talked to Mr. 
Robinson I realized he had not been—he had been 
mistaken. [29] 

Q. (By Mr. Gearin): Did your car turn over 
as it went down the embankment? 

I don’t think so. 

You do not know, do you, Mrs. Walker? 
No, I really don’t know. I don’t think so. 
You have never seen the car since? 

I have not. 

You do not know of anyone who saw the 
aceident or witnessed it other than yourself and 
Mrs. Renfro? 

A. And the driver of the truck, I assume he 
must have seen it. 

@. You were an out-patient at the time of this 


Oro reo p 


accident; were you not? 

A. I was and still am receiving what they call 
pneumothorax treatments which require me to get 
up on the hill once every ten days for air refills. 

Q. You were undertaking that treatment at the 
time of this accident? A. Yes, sir. 

Mr. Gearin: I have nothing further, your Honor. 
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Redirect Examination 
By Mr. Peterson: 


Q. Mrs. Walker, I hand vou what has been 
marked here as Plaintiff’s Exhibit No. 1-D. I will 
ask you if there appears in that photograph a high- 
way marker sign? A. Yes. 

Q. I wonder if you would hold that up so that 
the members of the jury might see what you are 
referring to, and does that [380] appear in there as 
a white post? i «Ves, 

@. Would vou tell the jury as you Jook in that 
photograph which direction are you facing? 

A. This way you are facing south (indicating). 

Q. You would be facing the same direction that 
you were then approaching ? 

A. No, I was driving north. I was coming this 
way (indicating). 

Q. That is the person, when that picture was 


taken the camera would be faced ? 

A. This would be north; this would be south 
(indicating). | : 

Q. Where in relation to this post here did you 
drive your car off the highway? 

A. Almost directly in front of it, 10 feet mayhe. 

Q. There appears to be some tracks on the photo- 
graph. Can you testify as to whether or not that 
is the position of vour—or the location of where 
vou drove the car off the highway ? 
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A. I know I went off directly in front of the 
signpost. 

Mr. Peterson: May I hand this to the jury, your 
Honor. 

The Court: Are you finished with this witness? 

Mr. Peterson: No, I am not at the moment. 

The Court: Wait until you finish. 

Mr. Peterson: Very well. 

The Court: Proceed. [31] 

Q. (By Mr. Peterson): Mrs. Walker, handing 
you what has been marked as 1-B, which direction 
is that facing? 

A. This is facing north. This would be north, 
and this would be south (indicating). 

Myr. Peterson: In order that we might have some- 
thing that the jury could see, would you have any 
objection if I would ask Mrs. Walker to make a 
mark on the photograph as to the position where 
the car was driven off from the highway ? 

Mr. Gearin: No. 

Q. (By Mr. Peterson): I am handing you a 
lead pencil. Would you mark on the photograph, 
if you are able to, the position where you drove off 
from the highway. 

A. It is not marked well, but I will try. (Wit- 
ness marks on photograph.) 

Q. Counsel, I cannot very readily see this. Why 
don’t you take a pen. 

The Court: Do that during the noon hour. She 


may mark it. Go ahead with your examination. 
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Q. (By Mr. Peterson): Mrs. Walker, have you 
had a child since May 3, 1953? 

A. Yes, I have. 

Q. Did you have any difficulty during the preg- 
nancy—— 

Mr. Gearin: Objection. 

The Court: Objection sustained. 

Q. (By My. Peterson): Mrs. Walker, in respect 
to the lettering which you saw on this truck, can 
you describe to [32] the jurv whether that is black 
lettering, or can you describe it for us? 

A. I don’t know, but as I saw it that night in 
my headlights it was writing in a bar effect right 
across the top of the truck—or of the trailer, and 
the lettering was in red, and the trailer was silver. 
It said ‘‘West Coast.’’ All I saw was the two 
words. If there were more than that I didn’t see 
them. I don’t think that there were any more 
because I saw it plainly. I think it just said 
“West Coast.” 

Mr. Peterson: No further questions. 

Mr. Gearin: Nothing further. 


(Witness excused.) [33] 
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EMILY RENFRO BATTEN 
a witness called in behalf of plaintiff, having been 
first duly sworn, was examined and testified as 
follows: 
Direct Examination 


By Mr. Peterson: 


Your name is Mrs. Emily Batten ? 
Yes. 
Mrs. Batten, what is your husband’s name? 
George Batten. 
What is his occupation ? 
An accountant. 
Mrs. Batten, what was your name prior to 
your marriage and present married name ? 

A. Emily Renfro. 

Q. Mrs. Batten, do you know Dorothy Walker 
who sits on my right here? A. Yes, I do. 

Q. When did you first become acquainted with 
her? 

Mr. Gearin: This is immaterial, your Honor. 

The Court: She may answer. 

The Witness: In December, 1951, I think it was. 

Q. Did you continue your acquaintanceship after 
December, 1951? A. Yes, we did. 

Q. Did you see Dorothy Walker in the latter 
part of April, or first part of May, 1953? [34] 

A. Yes. 

Q. When were you discharged, if you were, 
from any institution for the treatment of tuberen- 


OPOrOoPOe 


losis ? 
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A. Well, of course, it was quite dark. There 
were no lights or anything around, and I was on 
the ground, and how far down I don’t have any 
idea. 

@. How long did you remain there? 

A. Well, I couldn’t say in time. When ! first was 
aware of anything there was no noise or anything 
like that. Then on oceasion I could hear Dorothy 
calling to me, and she was crying, and then one time 
she called quite loudly asking where I was and 
wanted to know if I was all right, and I said well, 
IT thought that my—— 

Mr. Gearin: We object to conversations of Mrs. 
Batten. 

The Court: Objection sustained. 

Mr. Peterson: Will the Court permit showing 
expressions of pain? 

The Court: Where? 

Mr. Peterson: At the scene of the accident. 

Mr. Gearmn: We have no objection to that, your 
Honor. 

The Court: Proceed. 

Q. (By Mr. Peterson): Did Mrs. Walker, 
while you were lying there on the bank, make any 
expressions of pain or execlamations of pain? 

A. Yes, she did. 

@. What were those exclamations or expressions 
of pain? 

A. Well, she was doing a good deal of crying 
and moaning [37] and kept telling me to lie still 
and that she would try to get help for us. 
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Q. Do you know how long you remained where 
you were? 

A. No, I couldn’t say. It seemed, of course, it 
seemed an awfully long time to me, but then I 
didn’t have any idea. 

@. Did you see Mrs. Walker get out of the car? 

A. No. 

Q. Or did you hear any sound other than those 
that you have related as to voice? 

A. No, other than I think perhaps I might have 
heard sounds of traffic above some place, but I 
didn’t—nothing close to me. 

Q. Do you know of your own knowledge what 
time it was when you were taken out of where you 
were ? 

A. No, the only next recollection of time I have 
is when they told us in the hospital that it was 
two-thirty or thereabouts. 

Q@. Did you have any conversation with any 
deputy sheriff from Marion County, Oregon, who 
identified himself as such? 

A. No one ever identified themselves to me as 
being a sheriff or police officer of any kind at the 
scene of the accident. 

Q. Did you have any period of unconsciousness 
after leaving the scene of the accident? 

A. After leaving the scene of the accident? 

Q. Yes. [38] A. No. 

Q. Do you know of your own knowledge 
whether Dorothy Walker did ? 
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A. I never saw Dorothy until we were in the 
hospital waiting to be X-rayed, and then I didn’t 
see her to talk to. I mean, she was in the same room 
with me or whatever it was 


Q. Do you know whether or not you came in the 
same ambulance to the Albany General Hospital? 
A. I really don’t know. I really couldn’t say. 

Q. Mrs. Renfro, how long did you stay in the 
Albany General Hospital? 

A. We were removed at the same time. 

@. You were removed in the same ambulance? 

ne Aes. 

Q@. You were taken to Matson Memorial Hos- 
pital ? A. Yes. 

Q. During the time that you were in the hos- 
pital at Albany General Hospital were you con- 
stantly in the presence of Dorothy Walker? 

A. Yes. 

Q. About what time of the day did you leave 
the Albany General Hospital ? 

A. Well, I believe it was sometime before noon, 
but I wouldn’t swear to it. I couldn’t say for sure 
the exact time of when we were removed. 

Q. Did you stay in the Matson Memorial Hos- 
pital a longer period [89] of time than Dorthy 
Walker did? 

A. Yes, I was there when they took her out. 

Q. Then the next time you saw her was when? 

A. It was quite some time later I went up to 
Good Samaritan, and I saw her. 

Q. Mrs. Batten, have you seen her on several 
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occasions since that time ? A. Yes. 
Q@. Has she made any expressions of pain or 
discomfort to you. A. Yes, she has. 


Q. What have those been? 

A. Well, she has complained a number of times 
about her hip. 

@. Have you observed any change in her physi- 
cal appearance between prior to this accident and 
since ? A. Yes, I think she looks worse. 

The Court: I cannot hear you. 

The Witness: Yes, I think she—you mean over- 
all physical appearance like such as loss of weight 
and so forth and so on? 

Mr. Peterson: Yes. 

A. I believe she has lost considerable weight. 
At least, she appears to to me. 

Q. Do you notice any change or difference in 
her walk or gait? A. Yes, I believe I do, yes. 

Q. What is that difference? [40] 

A. Well, there are times when she has quite a bit 
of pain in her hip and does quite a bit of limping. 

Q@. At any time in your presence has_ she 
fainted? A. Fainted? 

Q. Yes. 

A. Yes, I bellieve she has a couple of times. 

Mr. Peterson: You may take the witness. 
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Cross-Examination 
By Mr. Gearin: 


Q. I will ask you, Mis. Batten, if at the scene of 
the accident you were asked this question and you 
made this response to Mr. Duane William Lehr: 
‘What happened ?’’ 

Mr. Peterson: May I inquire as to whether or 
not there were any other persons present? 

Mr. Gearin: There being present Mr. Lehr and 
yourself, and you were asked this question: 
‘‘What happened?’’ You replied, ‘‘I don’t know, 
it happened so fast.’? Did you tell Mr. Lehr that? 

A. I don’t recall anyone, I don’t recall people 
asked me things hke people will do when there has 
been an accident and some people around, and I did 
a little talking, I was so frightened, and I was 
having a good deal of pain in my back. I was also 
erying so that I am sure that I never answered 


anybody. 
Q. Your testimony is that you did not make 
such a statement? A. Thatis@aeht, 


Q. You were not paying too much attention to 
the manner in [41] which Mrs. Walker was driving 
her automobile? 

A. Well, I know that Mis. Walker was driving 
in a very safe manner and not too fast. 

The Court: You just answer the questions. 
When he asks you a question you answer it. 

The Witness: Would you repeat the question, 
please? 
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Q. (By Mr. Gearin): You stated that you were 
not paying attention. To what were you not paying 
attention, Mrs. Batten? 

A. I was not paying attention to the surround- 
ing area. 

Q. Where was this truck that you saw when 
you first saw it? 

A. When I first realized that it was a truck? 

Q. That is right. 

A. Jt was immediately before we went over 
this bank. 

Q. In what lane, where was Mrs. Walker's car 
with reference to the center line of the highway 
at that time, if vou know? 

A. Oh, considerably over to the mght of the 
line. 

Q. How far was it from the right-hand edge 
of the pavement? 

A. JI am afraid I wouldn’t know. I wouldn’t 
be able to say. 

Q. How fast was Mrs. Walker going? 

A. At that particular time? 

Q. Yes. 

A. Probably going thirty-five miles on up to 
forty-five. She never drove over forty-five or fifty. 

Q. How fast was the truck coming? 

A. I don’t know; I couldn’t say. 

@. You were turning the radio on for music; 
were you not? [42] 

Pee Yes, and fom time 
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Q. And as a matter of fact, all you saw was 
four lights across there? 

A. Yes, well, yes, two pair of headlights. 

Mie Geamin: That is all 


Redirect Examination 
By Mr. Peterson: 


Q. Do you recognize anyone in this courtroom 
whose name has ever been referred to you as 


Duane Lelia? A. No. 
@. Did vou ever heay the name, Duane Lehr 
before ? A. No, not until it was asked. 


Q. Do you recognize anyone in this courtroom 
who spoke to you on the morning of May 3rd, 1953, 
at the scene of the accident you have deseribed ? 

A. No, not that are familiar. 

Q. Did anyone identify themselves in any ¢a- 
pacity either as a police officer or a Jaw enforcement 
officer ? 

A. No, no one said to me that they were a law 
officer. 

Q. When you arrived at the Albany General 
Hospital were you able to walk? A. No. 

Q. Without going into any detail as to the 
nature of your injuries, were you in any pain or 
distress of a serious [45] nature while you were in 
the Albany General Hospital? 

A. Yes, in my opinion, I was. 

Q. Or at the scene of the accident after it oc- 
curred ? A. Pardon? 
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Q. Were you in any pain or discomfort or dis- 
tress after the accident occurred and at the scene 
of the accident? A. Yes. 

Mr. Peterson: No further questions. 


Reeross- Examination 
By Mr. Gearin: 


Q. Mrs. Batten, you were present at the scene 
of the accident when Mrs. Walker talked to the 
state police; were you not? 

A. An officer talked to Mrs. Walker when we 
were in the hospital that I recall. 

Q. Do you recall when your deposition was 
taken in this case, which is referred to as pre-trial 
Exhibit No. 1? 

iPacewla, twill ask you if at the time your 
deposition was taken in my office on February 9, 
1954, there being present Mr. Peterson, Mrs. 
Walker, the plaintiff and Eleanor Pidgeon the 
court reporter, you were asked these questions and 
you gave these answers: 

‘“Q. Miss Renfro, were you present at the scene 
of the accident when Mrs. Walker talked to the 
state police? 

‘A, J had to be present. I don’t know [46] 
where she was when they arrived. 

“Q. I mean, did you hear her talking to the 
state police officer? A. Oh, yes. 

‘“@. Did you hear her tell the state police what 
happened ? Aree CS. 
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You so testified last year, didn’t you? 

A. This was at. the hospital. 

Q. I will ask you if at the same time that your 
deposition was taken you answered the question, 
you answered this question as follows: 

‘‘@. And did she tell the state police the same 
thing at the hospital later on that morning? 

ete Yes, esheuclicag 

Did you so testify as appears in that deposition / 

A. Well, apparently I did. It is in the deposi- 
tion. 

Mr. Gearin: I have nothing further, your 
Honor. 

Redirect Examination 


By Mr. Peterson: 


Q. Mrs. Batten, what conversation did you hear 
between the police officer and Dorothy Walker? 

Mr. Gearin: Objection. [47] 

The Court: Objection overruled. 

The Witness: You mean I can answer? 

Mr. Peterson: Yes, you may answer. 

The Witness: This, to me, was in the hospital. 
I mean, to my knowledge it was in the hospital 
and the police officer was talking to Mrs. Walker 
and asking her about the accident and asking her 
what it was and so forth and so on, and she said, 


“Tt was a truck, and if you hurry you can run it | 


down.’’ He asked her if she knew what kind of 
truck it was, and she said, ‘‘ Yes,’’ she said, ‘‘it was 
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a West Coast truck, and it had no lights on it 
other than the headlights.’ And so they talked a 
little while. 1 don’t recall any more of the conver- 
versation. Then he stepped back away from her. 
They were off to my right some place, and I saw 
him off to the foot of me, and he said to some 
other people, ‘‘I don’t believe there was any truck 
involved at all, and I am not going to run it down,”’ 
and that was the last I heard of that particular 
conversation. 

Q. Do you recognize the person as being in the 
courtroom at the present time? 

A. I couldn’t identify anyone, [ mean, other 
than that they were men. 

Q. Were you then lying on a stretcher? 

A. Yes, I was. 

Q. Was Dorothy Walker also lying on a 
stretcher? [48] A. Yes, she was. 

Q. This conversation occurred—how far apart 
was vour stretcher from hers? 

A. Well, possibly the distance between this man 
and myself (indicating). 

Q. Was this in a hospital room at the Albany 
General Hospital? 

A. Well, it appeared to be like when you come 
off the elevator before you go—we were waiting 
for X-rays. 

Q. Was there anyone else present at that time? 

A. There seemed to be three or four people 
present. 

Q. Do you know who they were? 
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ieee Nom ldomiat: 
Mr. Peterson: No further questions. 


Recross-Examination 
By Mr. Gearin: 

Q. Do you reeall definitely that Mrs. Walker 
told the state police officer in the hospital that it 
was a West Coast truck? A. Yes, she did. 

Q. You recall that definitely? 

A. Yes, she did. 

Q. There is no question in your mind about 
that at all? A. I heard her say it. 

Mr. Gearin: Thank you, that is all. 

Nir, Peterson: ~Uhat isvall 


(Witness excused.) [49] 


The Court: Ladies and gentlemen of the jury, 
as I have told you on previous occasions, please 
do not make up your minds as to how this case 
should be decided until you have heard all the 
testimony, the arguments of counsel, and the in- 
structions of the Court. Prior to the time the case 
is submitted, under your oath, you are not to dis- 
cuss this matter with anyone else, even among 
yourselves. 

There are some witnesses for both sides in this 
courtroom. Please do not talk to anyone or any of 
them about anything, even matters not connected 
with this case. The jury is now excused until two 
o’clock this afternoon. 


(Noon recess taken.) [50] 
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Series of photographs marked Defendant’s Ex- 
hibits 26A, B, C, D, and E for identification. 


(Deposition of Dorothy Walker marked 
Defendant’s Exhibit 24 for identification. ) 


JOHN IF. ABELE 
a witness produced in behalf of plaintiff, having 
been first duly sworn, was examined and testified 
as follows: 


The Court: Are vou an orthopedic surgeon, 
doctor? 

The Witness: J am, sir. 

The Court: Is there any question about this 
man’s qualifications ? 

Mr. Gearin: No, your Honor. 

The Court: The qualifications of Dr. Abele are 
admitted. It is stipulated that he is duly licensed to 
practice medicine in the State of Oregon; that he 
confines all his activities to the specialty of ortho- 
pedie surgery. Tell us what the field of orthopedic 
surgery is? 

The Witness: The field of orthopedic surgery is 
that branch of medicine related to bone and joint 
structures and their allied structures such as tendons 
and muscles that cause the joints to function, or dis- 
eases, Injuries. 

Mie Gouri: Proceed 5k 
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A. The findings did you wish, what did the find- 
ings consist of ? 

Q. What did your examination consist of? 

A. Consist of ? 

G. Wes 

A. Inspection and movement of the affected 
limbs that were painful to determine what the 
extent 


@. Doctor, did the patient give you a history of 
injury ? A. She did. 

Q. What was that history? 

A. The history was she the previous day was 
driving a car with a passenger and was driven off 
the road and overturned. I am not sure whether it 
was overturned or not. Anyway, there was a severe 
enough accident that she was jolted and thrown 
about in the car and knocked unconscious, momen- 
tavily dazed, and sufficient injuries to be taken to 
the hospital in the neighboring town of Albany. 
Because of her being a previous out-patent of 
Matson Memorial Tuberculous Hospital she was 
transferred to that imstitution. 

From my examination briefly there with the 
X-rays that I saw, I felt that she was not in the 
proper institution for her best care of her injuries 
per se and it would be better to transfer her to a 
general hospital, which we did, took her to Good 
Samaritan Hospital and there were able to get 
more accurate X-ray studies as most of the X-rays 
that are done at the Matson Memorial are just 
films. Dr. Tuhy [54] consented to observe her as 
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a patient in Good Samaritan Hospital rather than in 
the Matson Memorial as it was felt that at the 
moment the injuries of the extremities and body 
and spine were of more importance than the chest, 
and at least determine how bad they were. 

Q. Doctor, what was your diagnosis of injury 
at that time? 

A. Sprains of the neck and the low back and 
fractures undetermined until better X-rays could 
be made. 

Q. Fractures? 

A. Fractures undetermined until better films 
could be obtained. 

@. Doctor, then did you order her removed from 
the hospital to another hospital? What hospital did 
you transfer her to? 

A. We took her to Good Samaritan Hospital in 
Portland. 

Q. Then, doctor, did she continue under your 
care at the Good Samaritan in Portland? 

A. She did. 

Q. What did your treatment consist of after 
that time? 

A. What did the diagnosis consist of, did you 
say? 

Q. No, first your treatment. 

A. The treatment consisted of bed rest, observa- 
tion of the problems, whether or not they were get- 
ting worse, whether there was just muscle spasm 
or—X-ray studies were taken and ruled out the 
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questions of fractures or broken bones. No fractures 
were determined. She was treated with—I believe 
she had head traction. She was placed in traction 
on the head and traction on the leg. Traction means 
a steady [55] pull by a weight over a pulley on a 
rope attached to the limb or, in this instance, also 
the head, in order to allay, quiet down the muscle 
spasm and relieve her of her pain while nature 
permits healing to occur in the sprained ligaments. 

Q. Doctor, what was your diagnosis? 

A. The diagnosis after she had been more 
thoroughly studied consisted of sprain, rather 
severe, of the neck and of the low back and a prob- 
lem which we called coceydynia which means pain- 
ful coceyx or tail bone which developed, oh, we first 
recognized the complaint from here about five or 
six days of observation. The other problems were 
to my mind more important to her, and as they 
subsided, why she started to complain about her 
tail bone hurting her, and the treatment of that con- 
sisted of conservative management with heat and 
sitz baths. That is merely a German word for sit- 
ting, to sit in a hot bath of water, which again 
allays the pain by quieting down the muscle spasm. 
The remainder of the treatment was supportive 
garment and teaching her the mechanics of avoiding 
strains of the neck and of the low back and of the 
tail bone. The treatment there is more or less to try 
to keep the weight off the tail bone without sitting 
on it, but they most of the time have found out 
what to do, sit on one buttock or the other. They 
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refuse to sit directly on the tail bone. I think on my 
diagnosis there were some minor things such as 
contusions, which is bruises of the hip [56] from 
having been struck against some object. That was 
the right hip. 

Q. Doctor, how long did she remain in the hos- 
pital ? 

A. Mrs. Walker remained in the hospital from 
May 4th to May 21st. When she left there was a 
question on her part of financing her care 

Mr. Gearin: We ask that that be stricken and 
the jury be instructed to disregard it. 

The Court: Very well. 

The Witness: This had something to do with my 
discharging her. 

The Court: Very well, go ahead. 

The Witness: She felt she could carry on as well 
at that state at home, and I agreed that she could 
if we observed her, and she was then sent home on 
that date which was the 20th, less than about, I 
guess, eighteen days of hospitalization. 

The Court: Doctor, did the X-rays show any 
abnormality of her bones ? 

The Witness: They did. There was a congenital 
anomaly, but that was all. 

The Court: That was something she had long 
before the accident? 

The Witness: Yes, sir. 

The Court: Are there any deformities or any 
fractures shown by the X-rays which resulted from 
the accident? 
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The Witness: No fracture, that is, disturbance 
of a [57] bone alignment within each bone. There 
is a disturbance in alignment of the tail bone. 

The Court: Show that one. 

The Witness: The tail bone is the segment or 
small set of bones that is a continuation of the 
sacrum. That is part of the spine in the anterior 
pelvis girdle or basin, and the sacrum wedge has 
a curve, a swing forward just like the curve of the 
buttock, and the tail bone tucks under just like a 
dog tucks its tail between its legs, well, the tail bone 
has a normal sweep forward. 

The Court: Where were those X-rays taken that 
you wanted, at the Good Samaritan or at Matson? 

The Witness: I imagine they are Good Samari- 
tan X-rays. 

TheCourt: Thatis No. 5: . 

The Witness: Any film of the pelvis would 
show it. 

Mr. Peterson: Your Honor, Exhibit 5 consists 
of a variety of X-rays but none taken after May 
3, 1953, and I showed them to counsel, and I thought 
that they were here. I thought they were in that 
envelope here. 

The Court: In other words, you do not have the 
X-ravs that were taken by Dr. Abele or under his 
direction. Do you have any X-rays of your own? 

The Witness: There may be some at the office. 
Any X-ray of the pelvis will show. 

The Court: Do you have an X-ray of the [58] 
pelvis ? 
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Mr. Peterson: Yes, I have, your Honor, a num- 
ber taken at the Tuberculosis Hospital, your Honor. 

The Witness: Those, as I reeall, were not too 
good films as they are taken and used to take care of 
the chest. 

The Court: Look at the ones presented by Mr. 
Gearin. What numbers are those? 

The Witness: There is only one film here, sir, 
that could be shown that has any value, and this is 
a front to back view and is not a lateral. 

The Court: What is the number? 

Mr. Gearin: 5, vour Honor, they are in the big 
folder, Defendant’s Exhibit 25. I can find them if 
IT approach the bench, your Honor. 

The Court: Very well. 

Mr. Gearin: Here they are, your Honor. (Pre- 
senting X-rays from Defendant’s Exhibit 25.) 

The Witness: This is an A/P. This is a picture 
of the body at the pelvis or hip level. Here is the 
lower part of the spine which is the small of the 
back, the pelvis, the thigh bones, the hip joint, the 
sockets. Now, in the center of the pelvis basin or 
circle 1s a wedge-shaped bone which is ealled the 
sacrum, and that is part of the spine bones, but 
they have grown together in all people. There are 
five segments, and the first one is wide, and thev 
narrow down until you get to the bottom, and then 
there are three [59] small segments that make a 
little tail, and, normally, the wedge comes straight 
down. This picture is a little bit—the pelvis is 
tuned, you see, one side is more prominent than 
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the other. An X-ray is a paper thickness of the 
width of the body so everything is supervised or 
piled on top of themselves so we have to look more 
or less through this. 

The spine more or less drops down directly back 
from the center of the neck and down to the tail 
and between the legs. If you dropped a plumb line 
vou could see here that the tail swings off to the 
patient’s side. I do not remember whether it is the 
left or the right. It is to the right if this marker 
is on the right, but that is inconsequential. Anyway, 
it is off to the side. | 

Q. (By Mr. Peterson): Doctor, where is this 
eongenital anomaly ? 

A. The congenital anomaly is here at the top of 
the sacrum where it meets the low back. Normally, 
the tips of the spines that vou feel on your back 
when you run your hand down it form an arch that 
comes up, and underneath the arch the spinal cord 
runs between each vertebral bone. Now, the arch 
is incomplete on the tip of the sacrum bone. The 
significance of that is debatable. We feel it is an 
architecturally weak structure, but many times we 
find it in people who have no complaints. 

Q. (By Mr. Peterson): Where is the [60] 
coceyx ? 

A. Here is the sacrum. The very tip of the 
sacrum are the three little bones of the coccyx, right 
here (indicating). They are a movable structure. 
You cannot take the sacrum and move it up and 
down, but with one finger in the rectum and one 
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finger on the skin you can move the tail bone, and 
it should be painless, and when you sit on it it moves 
a little, normally. I have another view here. 

@. If you have another view, let me ask about 
this. 

A. Ordinarily, in taking X-ray studies we take 
two projections so that we can visualize this body 
beeause everything, as I said, is all piled down to the 
one paper thickness, and you cannot really tell a 
structure. 

The small of the back curves forward. We sway; 
all of us do, some of us more than others. Then the 
sacrum, the wedge that we saw swings backwards, 
takes a curve just like the curve up the buttocks. 
Then the sweep on forward, the tail bone, the sweep 
forward, and in Mrs. Walker’s instance the tail 
bone is very prominent. When you feel down there 
it bumps right into your fingers as soon as vou 
approach it; whereas, normally, it should swing for- 
ward, and when you put your finger into the reetum 
coming over this way you have to curve it over to 
eet in front of it. In her instance it is quite straight. 

Q. Doctor, do you have an opinion as to whether 
or not this displacement or abnormality so far as the 
coccyx is [61] concerned is due to trauma or injury ? 

A. It is an assumption mainly to the faet that 
it does not exist as a normal pattern at all as all 
of them sweep forward. She had no story of trouble 
there before. She had an accident. She started eom- 
plaining of this area within two or three days of the 
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time of her injuries, and she has persisted in com- 
plaint of that since. 

@. Doctor, in respect to the coccyx, do you have 
an opinion as to whether or not she will be required 
to undertake further surgery? 

Mr. Gearin: You mean she has had some sur- 
gerv? 

Mr. Peterson: Strike ‘‘surgery.’’ Pardon me. 

The Witness: I think that she could be helped 
with surgery. This is a problem that we postponed 
surgery hoping that conservative management wil! 
make her satisfied and not have complaints re- 
garding it. However, it has been since May, 1953. 
She has gone through 1954 and started into 1955, 
and she still has discomfort on sitting directly on 
her buttocks for any length of time. She has got to 
keep shifting. The use of sitz baths will give her 
some relief, but she does not gain complete, total 
relief. She has a permanent disability. Why do we 
not do surgerv earlier? Surgery in this instance 
merely is the removal of that segment of bone and 
takes out the painful joint. There is no longer any 
joint. However, somewhere between 30 and 40 per 
cent in average after the surgery continue [62] to 
have some discomfort in the scar, but around 60 to 
70 per cent are completely relieved of their symp- 
toms. Now, if you can overcome that with conserva- 
tive management, you save the patient time loss, 
discomfort of surgery, and hazards that go with 
surgery. That 1s, vou cannot guarantee that you are 
going to give them a perfect result. I do not advise 
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going ahead with surgery immediately, but she has 
had what is considered a fair trial of conservative 
management, and she has not improved. 

Q. Doctor, on such surgical procedure would 
that require hospitalization ? 

A. It would require hospitalization. 

@. How long would she have to be in the hos- 
pital? A. Two to three weeks. 

@. Would she be required to wear any support 
or anything following that? 

A. I would not expect so. For the coccyx you 
are speaking of? 

Q. Yes, for the coccyx. Doctor, in relation to 
other injuries of her low back, do I understand you 
correctly to say that she had a lumbosacral sprain ? 

A. Yes. 

Mi. Gearin: He did not say that. He said low 
back sprain. 

Mr. Peterson: J will withdraw the question. 

Q. Am I correct in understanding you to say 
that she had [63] a low back strain? 

A. Yes, I did say low back strain? 

My. Gearin: Yes. 

The Witness: I do. 

The Court: Start over again. What did you say, 
Doctor? 

The Witness: May I ask the recorder to repeat? 
I do not recall whether I said lumbosacral strain or 
low back strain. They are in the same area. 

The Court: What did she have? 

The Witness: She had lumbosacral sprain. 
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The Court: Proceed. 

Q. (By Mr. Peterson): Doctor, have you an 
opinion as to whether she will require further treat- 
ment for that condition ? 

A. A lumbrosacral sprain has also persisted un- 
der the ordinary activities of her living in the last 
year plus, and I think that she should be treated 
conservatively with a support to support the 
strained areas that seem to be chronically irritated. 
Tf when she tries to relieve herself of the garment 
her symptoms keep recurring, then I think it would 
be advisable to do surgery there in putting in bone 
erafts to support the weakened joint. In the ma- 
jority of these people, I would say maybe that would 
occur in only 10 per cent of them; however, if you 
are trying to make a decision of what her needs are, 
you would have to consider that as a strong proba- 
bility, that surgery might be indicated. [64] 

Myr. Gearin: I ask that that be stricken, your 
Honor, based upon the doctor’s statement that it 
might be indicated. 

The Court: The objection is denied. 

Mr. Gearin: Very well. 

The Court: It does not mean that that might be 
sufficient evidence to go to a jury. 

Mr. Gearin: JI understand, your Honor. 

Mr. Peterson: Could I ask the doctor a question 
pertaining to that? 

The Court: Proceed. 

Q. (By Mr. Peterson): Doctor, is it reasonably 
probable that Mrs. Walker will be required to un- 
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dergo a further surgery on the low back which you 

have described in relation to the Inmbosaeral strain ? 
ee Tt is. 

Q. What is the nature of the surgery that she 
will be—it is reasonably probable she will be re- 
quired to undergo in respect to that? 

A. The surgery would consist of obtaining bone 
struts to strengthen the internal architecture of the 
spine, that is, the skeleton at the area that is con- 
stantly sore. 

Q. How long would that require her to be in the 
hospital ? 

A. Cireumstanees vary. She would be required 
to be an absolute hospital patient for about three 
weeks. Then with a body cast, if the situation is 
right at home, she could be [65] at home. She would 
wear a cast somewhere close to two to three months, 
until X-rays show the union, cementing of these 
bone fragments that have been placed in there, these 
struts, has developed and she can go without her 
east. 

Q. Doctor, what is the probable cost of future 
hospitalization and surgery such as you have de- 
seribed ? 

A. May I ask, are you referring to both the 
coecvx and the—— 

Q. Both the coceyx and the fusion that you have 
just described. 

A. A fusion operation, the surgeon’s fee is 
figured around $350, and the coccygectomy about 
$150. I think the anesthetic fees would each, would 
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run about $20 each. They are not procedures you 
ean do together. They have to be done separately. 
She would have two periods of at least three weeks 
each in bed at the hospital, and there would be a 
five- or ten-dollar laboratory fee each time. There 
would be additional X-rays and probably the X-rays 
would run, total before she was through of $75. 

@. That is on each one? 

A. No, that is the total jf the ic. 

Q. Total of the two. What would be the reason- 
able cost of her hospital bill for these two surgical 
procedures? 

A. Pardon me. In giving you those statements, 
the only professional costs would be a charge for 
the surgery. The other figures are for hospital 
charges except for their daily rate which runs 
around $16, something like that, a [66] day. She 
would have two three-week periods that you would 
figure. 

Q. Yes, she would have a total of six weeks at 
$16 per day. 

A. Then there would be a garment, and there 
would be a east. A garment runs about $20, and the 
east probably about the same, $30. Those are very 
loose figures. 

Q. Doctor, do you have an opinion as to whether 
or not she has any permanent injury as the result 
of the accident as a result of the injuries for which 
vou have treated her? 

A. Yes, I do have an opinion. 

Q. What is your opinion? 
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A. She has a permanent partial disability in- 
volving her lower spine and her coccyx. 

Q. Doctor, is the sum of $25 a reasonable charge 
for an examination at the Albany General Hospital ? 

Mr. Gearin: If you have a bill, I will stipulate 
to it, Mr. Peterson. 

The Court: Where is the bill? 

Mr. Peterson: I do not have the bill. I had my 
secretary compile them all based upon either the 
doctor or the hospital. 

Mr. Gearin: If you say what it is I do not have 
objection. 

The Court: How much is the bill? 

Mr. Peterson: The total I have is [67] 

The Court: What have vou got down there for 
Dr. Tuhy? 

Mr. Peterson: $137. 

The Court: In other words, it is stipulated that 
if persons were called from the hospitals, or physi- 
cians, they would testify that these amounts to 
which Mr. Peterson has referred were all reason- 
able and that they were incurred as a result of the 
injuries which Mrs. Walker sustained on May 38rd. 
However, the defendants do not admit that they 
were responsible for any portion of it. As you know, 
they are denying that their truck was even in the 
vicinity at the time of the accident. 

Q. (By Mr. Peterson): Doctor, insofar as the 
neck injury is concerned, did she recover from that ? 

A. I think she has. 

Q. As I understand it then, the residual that she 
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has is a low back spram and ah iytygiio “the 
eocevx? A. Yes. Siar. 

Q. This ecocevx injury, I understand, amounts to 
a misplacement or displacement of it? 

A. For praetical purposes, it amounts to dis- 
placement. At least that is apparent in the X-rays; 
however, many people have painful coeceyges from 
an injury which show very little displacement. 

Mr. Peterson: May I ask the doctor his own bill? 

The Court: Is that not in there? [68] 

Mr. Peterson: It is, your Honor, but I have not 
detailed it. 

The Cowt: What was your bill? 

The Witness: Our bill total is $162 except the 
last visit on February 2nd of this year. 

Q. (By Mx. Peterson): What is the reasonable 
eost of that? 

A. Her bill on February 2nd, there 1s a total of 
$30 there for new X-rays and examination. 

Q. That is the last time that you have seen her? 

A. Yes, I did not see her through, from August, 
1953, until February, 1955. 

Q. Doctor, do you have an opinion as to whether 
or not she will suffer pain in the future? 

A. I believe that she will. 

@. »Wall she suffem parm foreihemics® of sher 
Maura lade? A. I believe that she will. 

Mr. Nelson: You may take the witness. 
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Cross-Examination 
By Mr. Gearin: 


Q. Doctor, you say that probably she is going to 
have to have surgery on the low back? 

Ee 1 do. 

Q. That is notwithstanding your testimony that 
perhaps only 10 per cent of people in her condition 
would require it? AY 6UP da 

Q. And you say that you ought to try to support 
the back, [69] and if that does not work then per- 
haps you take a look and maybe then have sur- 
gery ? 

A. I do not remember saying anything about 
taking a look. You mean like in, as they undergo 
surgery ? 

(). No, just take a look at the patient? 

A. Qh, yes. 

Q. That is right, and you do not say now that 
she needs surgery, do you? 

A. You mean that she needs surgery now or do 
IT now say that she needs surgery ? 

Q. Yes, she needs surgery now ? 


A. Today? 

Q. Yes. A. No. 

Q. You want to try a support before you send 
her to the hospital for surgery? A. Yes. 


Q@. You have not furnished her with support, 
have you? 
A. Ido not know whether T have in the past or 
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not. I can see there she had supportive therapy, but 
for the vear that I did not see here she lived quite 
a normal life, had a baby, but developed all of her 
symptoms to the point where she could not take it 
any more. 

@. She had a normal life in the period of time 
that vou have not seen her? 

A. She carried on an existence that we call a 
normal life, that is, having a family. Whether she 
did it without [70] svmptoms, she had symptoms, or 
mavbe it would not be so normal. 

Q@. Why haven’t you prescribed a support for 
her before this? 

A. You mean before this, you mean today? 

Q. Yes. before you say that it is probable she 
will have to have surgery. 

A. Well, the last that she came to my office was 
in August, 1953. . 

Q. Yes? 

A. At that time—I cannot see here whether or 
not I did give her a support. (Consulting notes.) 
When I saw her in August, 1953, the problem was 
mainly related to her tender tail bone, and she was 
still complaining of a chronic lumbosacral complaint 
or problem which should have been fairly well re- 
solved with the amount of her bed fast care. I saw 
her a few weeks later again in the office. She was 
much better in the right leg and hip but still 
troubled with the low back. She was having some 
trouble with her eyes. She was sent to Dr. Martin. 
Her coecyx remained sensitive. She had what she 
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ealls a slump, that they speak of as a pneumo slouch, 
people who are taking air injections in the chest. 

Q. What they call pneumotherapy ? 

A. Please? 

Q. That is pneumotherapy she was talking 
about ? 

A. Yes, and so instructions were given to her in 
body posture to trv and eliminate the strains that 
were being incurred in her back. [71] 

Q. May I interrupt you there, Doctor? Some- 
times people who have problems with posture de- 
velop low back pain, do they not? Ave vic 

Q. Especially if they have a pre-existing condi- 
tion such as you found here in this woman? 

A. Yes. 

Q. Such as spina bifida occulta? You pronounce 
it, not me. 

A. Spina bifida means, bifida, two parts. 

Q@. That is right. She had that before this ac- 
cident ? 

A. She was born with that. She had no com- 
plaints with it. 

The Court: Are you all through? 

The Witness: He is still trying to find out if I 
put a corset on her. I cannot find in my notes if I 
did. 

Q. (By Mr. Gearin): Doctor, did she give you 
a history of a serious fall occurring a year before 
this automobile accident ? 

A. I do not recall that she did. 
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Q. Assuming, Doctor, that on May 10, 1952, the 
plaintiff, Dorothy Walker, fell with great violence 
and sustained severe injuries to her back, would the 
condition that vou have described here 

The Court: Of the back? 

Mr. Gearin: Yes—be affected by a serious fall? 

A. Yes, it would. 

Q. And that would have an effect upon your 
diagnosis and [72] vour prognosis? 

A. TI have a vague suspicion that she did men- 
tion something about having had an injury. I do 
not have it in my notes, but it seems to me that there 
was something—I couldn’t really testify to that 


though. 

@. You said that she told you that she was not 
unconscious in this aecident ? 

A. She was momentarily dazed. 

Q. But she was not unconscious ? 

A. That is melt: 

Q. As far as this coceyx is concerned, if you pre- 
scribe a corset you have to crowd it into—indicating 
with my hands—that is what they all a lower but- 
tocks support, anything treating, treatment with 
that type of support to alleviate 

A. Ihave not put a corset on her. 

Q. This treatment is a treatment that is used 
quite frequently by orthopedists to alleviate pain 
in a coccyx; is it not? 

A. Almost any type of support is used on these 
patients from two-way stretches all the way on up. 
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They are not very satisfactory. They are uncomfort- 
able, and the patients usually won’t wear them. 

Q. You took some X-rays—— 

A. If you put on something snug around there 
you squeeze the buttocks in, and most of the times 
they complain of that. [73] 

Q. When you saw her this year that was not for 
treatment, was it, Doctor? 

A. It was for examination, determination of her 
present condition. 

That is right, for the purpose of this trial ? 
Yes. 

You took some X-rays, did you? 

Yes. 

You do not have them with you now? 

No, I do not. 

Isn’t it a matter of facet, Doctor, that even 
among the field of orthopedists that there is a dif- 
ference of opinion as to the advisability of surgery 
to correct pain in the low coceyx or in the coccyx? 

A. There is more uniformity about the coccyx 
than many other parts of the orthopedic field. 

@. May I see your notes, Doctor? 

A. Surely. 


BP SS ee 


(Presenting notes.) 


Mr. Gearin: I have nothing further. 

The Court: Do you have any further redirect? 

Mr. Peterson: Your Honor, I would like to ask 
the doctor if he made any entries in Good Samari- 


108 Dorothy S. Walker vs. 


(Testimony of John F. Abele.) 
tan Hospital records and ask that they be handed 
to him to refresh his recollection, if he did. [74] 

Mr. Gearin: He has not testified, your Honor, 
that he needed to be refreshed. 

The Court: What difference would that make? 

Mi. Peterson: It has not been received in evi- 
dence. Counsel just advised me that he objects to 
the Good Samaritan Hospital records being received 
in evidence, but I just asked if he would have any 
objection to the doctor refreshing his recollection 
from them, and he said no, and I propose to ask the 
doctor if he has made entries there. 

The Court: Is there any objection to the entries 
which the doctor made? 

Mr. Gearin: That is one of the bases of the ob- 
jection, vour Honor. It contains statements made 
by the doctor to other doctors concerning which 
there would be no cross-examination, and especially 
as to the facts concerned with this witness. I have 
no objection to the hospital record as such. I do 
object to the doctor’s comments of the opinion con- 
tained in the hospital record, and if the doctor needs 
to refresh his memory I have no objection to the 
use of this to refresh his memory, if his memory 
does need refreshing. 

The Cowit: I have ruled earlier, and I thought 
vou did not agree with me, Mr. Gearin, that I would 
not permit any hospital records or any portion of 
the hospital record which expressed an opinion of 
a doctor, nor would I permit any portion of a hos- 
pital record, except for purposes of [75] impeach- 
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ment, concerning the manner in which the accident 
occurred. I also ruled that the letters Bs Mr. Kliks 
would not be admissible. 

Mi. Gearin: Thank you. 

The Court: I thought you took issue with me as 
to the statements and opinions of these doctors. 

Mr. Gearin: J did not understand, your Honor, 
that you would let them in for the purpose of im- 
peachment, and that is why I wanted them in the 
record in that I could use them subsequently for the 
purpose of impeachment. 

The Court: [| shall rule now that the hospital 
records are admissible, except those portions which 
contain the opinions of doctors or nurses, and, like- 
wise, any letters from attorneys may not be ad- 
mitted. I think you already stipulated to that. 

Mr. Peterson: Yes. 

The Court: What is it you want Dr. Abele to do? 

Mr. Peterson: I want to have the opportunity of 
handing the hospital records of Good Samaritan 
Hospital to him and then ask him some questions so 
that he may refer to them to refresh his recollection 
as to the condition of the patient on admission. 

The Court: Yes, that is perfectly all right. Do 
you know about her condition at the time she was 
admitted to the hospital? 

The Witness: Yes. 

The Court: Do you need the hospital records to 
refresh your memory? [76] 

The Witness: If they ask me about dates, I will. 

The Court: What is it you want to know? 


110 Dorothy S. Walker vs. 


(Testimony of John F. Abele.) 

Q. (By Mr. Peterson): Doctor, at the time of 
her admission to Good Samaritan Hospital did she 
have muscle spasm of her back? 

A. Yes, she did. 

Q. What is the significance of that, Doctor? 

A. Muscle spasm is nature’s method of splinting 
or supporting a sore area or, in this particular in- 
stance, joints, and vou observe the muscles splint- 
ing by seeing the absence of normal curvatures that 
people have such as in this accident there would he a 
flattening of the back rather than having a little 
sway. There may be a little tilting to one side or the 
other which nature does in the way of splinting, and 
that was present in her case for several days. 

Q. Doctor, to a medical expert state whether or 
not that is evidence to vou of recent injury? 

ee Y 6S) 1s. . 

Q. Doctor, assuming that the patient had no pain 
in her back prior to this accident of May 3, 19538— 
strike that 

Assume that she fell at the entranceway to Jake’s 
Crawfish on May 10, 1952, and injured her chest, 
and assume that she had some pain in her low back. 
Assume that the pain in the chest and the back both 
cleared up in a matter of weeks, and from that time 
until the injury which she [77] described to you she 
had no pain in her back. Now, Doctor, would you 
have an opinion as to whether or not the previous 
injurv of Mav 10, 1952, had anything to do with that 
injury which you have described ? 
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My. Gearin: Objection, your Honor, on the basis 
it assumes facts not in evidence. 

The Court: I think, Mr. Peterson, that there is 
no evidence in the record to indicate that this in- 
jury to her back cleared up in the space of two or 
three weeks. In fact, I think that the witness, or the 
plaintiff admitted in a deposition that was taken 
some three months after the accident was that she 
was still suffering from pain with this condition that 
occurred at Jake’s. 

Mr. Peterson: Well, your Honor, as I recall her 
testimony, I think as to the clearing up within 
weeks, I do not think that was in evidence, and I 
would propose to call a witness and to ask her about 
that, and I would tie it up by appropriate questions 
to the witness, if permitted. 

Mr. Gearin: I will stipulate it can be done later, 
vour Honor, to suit the convenience of the court. 

The Court: Answer the question then. Assume 
that the back condition cleared up in a matter of 
weeks from May, 1952. Then what do you want to 
know ? 

Mr. Peterson: I want to know if that is of any 
medical significance, in your opinion, following the 
injury of May 3, 1953? [78] 

The Witness: Very remote. I would like to know 
if people had injuries before, but if she had no 
symptoms for a period of eleven and a half months, 
why, I would not think that it would have any rela- 
tion. 

Q. Doctor, do you recall whether or not you re- 
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lated to the patient anything m respect to her back 
support while she was under your care? 

A. here is hardly a day goes by that I do not 
say. I do not recall the specific instanee, but T would 
be very surprised at myself if I hadn’t. 

Q. Do vou recall having told her anything in 
respect to wearing a corset or a girdle? 

A. Oh, I knew I did here this February, that 
if she was still having symptoms that kept coming 
back all the time that we should try a support for a 
while, and if it did not work and she could not get 
away from the support and wanted to, why, she 
should have a fusion operation. 

Mr. Peterson: No further questions. 

Mr. Gearin: Nothing further, your Honor. 

The Court: That is all, Doctor. You are excused 
from further attendance at the trial. 


(Witness excused. ) 


Mr. Peterson: May I make an offer of proof at 
the recess without having to ask the doctor questions 
by just stating what the question would be? [79] 

Mr. Gearin: What doctor? 

Mr. Peterson: Dr. Abele. 

Mr. Gearin: I do not think that is appropriate. 

The Court: Are you talking about the fact that 
Mrs. Walker testified that her condition cleared up 
in a matter of weeks? 

My. Peterson: J desire to make an offer of proof 
that the Court related to me that I could make. 

Mr. Gearin: I will stipulate as to that. J talked 
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it over with Mr. Peterson. I know the matter to 
which he refers, your Honor. 

The Court: Do you want to make an offer of 
proof during the recess? 

Mr. Peterson: Yes, on the recess. 

The Court: You may do so. 

Mr. Peterson: May I do it in the absence of the 
doctor? 

The Court: Yes. [80] 


PHILIP SELLING 
a witness produced in behalf of plaintiff, having 
been first duly sworn, was examined and testified 
as follows: 


The Court: What is your specialty? 

The Witness: Internal medicine and neurology. 

Mr. Gearin: We will stipulate he is qualified in 
that field, your Honor. 

The Court: It is stipwlated that Dr. Selling is 
a qualified physician and that he specializes in in- 
ternal medicine and neurology. 


Direct Examination 
By Mr. Peterson: 
Q. Dr. Selling, are you associated with the Port- 


land Clinic in Portland, Oregon ? We Ves sir. 
Q. Dr. Selling, has Dorothy Walker been a 
patient of yours? A. Yes. 


@. When did you first see her? 
A. I saw her first on October 21, 1953. 
Q. Doctor, did you examine her at that time? 
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A. I examined her at that time. 

Q. Did you obtain a history of injury from her? 

A did sso, es. 

Q. What was the history of injury? 

A. The history was that she has been [81] driv- 
ing 

Mr. Gearin: Your Honor, may I interpose an 
objection. I would like to ask Dr. Selling a pre- 
liminary question if I may. 

The Court: What is the question? 

Q. (By Mr. Geatin): Dr. Selling, was Mrs. 
Peterson referred to you for examination or for 


the purpose of treatment? 

A. She was referred to me—— 

Mr. Peterson: Counsel, this is Mrs. Walker. You 
said Mrs. Peterson. 

Mr. Gearin: JI am sorry. I have been thinking 
about you all afternoon. 

Was Mrs. Walker referred to you by Mr. Peter- 
son for the purpose of examination or for the pur- 
pose of treatment? 

The Witness: She was referred to me by Dr. 
John Tuhy for treatment, and it was stipulated a 
report be sent to Mr. Peterson. 

The Court: Proceed. 

Mr. Gearin: Go ahead. 

The Witness: The history related was that at an 
early day in May, and I learned from the report 
sent to me this was approximately May 3rd, she 
had been driving along a highway near Albany, 
Salem, and had noticed a truck coming the opposite 
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direction, which truck had forced her to swerve oft 
the highway. She recalled nothing until about thirty 
to forty-five minutes later at which time she first 
noticed consciousness again. She stated that when 
she regained [82] consciousness she had severe pain 
in her head, neck, hip, and that she had been vomit- 
ing, had coughed up and vomited blood which was 
present at her mouth. She related that friends told 
her but she could not recall this, that she had gone 
over the embankment in a car and had crawled back 
up although she didn’t remember anything about 
this particular crawling experience. She stated she 
had been sent to a hospital from which she had 
been transferred to Matson Memorial Hospital on 
the East Side where she had received treatment and 
had been there at, I believe, Good Samaritan Hos- 
pital for a period of about three to four weeks—I 
think she said about three weeks—receiving treat- 
ment for the neck and back, and the head symptoms 
at that time being related primarily to the neck 
disturbance. 

Mr. Gearin: Your Honor, I note that Dr. Selling 
is referring to the notes, and I know from personal 
knowledge that those are notes that have not been 
marked with a pre-trial exhibit number. I would 
have no objection to them except for the fact that 
it was not until today that I was advised that there 
had been a neurological examination, and I have 
not seen it, so that for that reason I am going to 
object to it as much as I dislike to do so. 

The Court: First, we will have the notes marked. 
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(Document, notes of Dr. Selling, marked 
Plaintiff’s Exhibit 19 for identification.) 


The Court: When did you first examine Mrs. 
Walker? [83] 

The Witness: October 21st. 

The Court: Of what year? 

The Witness: 1953. 

The Court: Are you contending that you at- 
tempted to find out whether Dr. Selling had ex- 
amined her, from somebody else, and that this in- 
formation was withheld? 

Mr. Gearin: No, your Honor, I am not, but I 
just did not know about it, and it was subsequent to 
the deposition. 

The Court: Subsequent to the deposition ? 

Mr. Gearin: Yes, the deposition was taken before 
his examination, Dr. Selling, and I do not know at 
that time—of course, the plaintiff had Dr. Selling. 
I did not have any knowledge or information that 
she had been subsequently examined by him. I make 
no accusation for anything that has been withheld 
so far as this examination is concerned. 

Mr. Peterson: JI furnished counsel with the 
doctor’s report which has been marked here, I be- 
lieve Mr. Young. 

Mr. Gearin: We had copies some time ago of Dr. 
Abele’s and Dr. Tuhy’s report. 

Mr. Peterson: Did I not tell Mr. Young that he 
had been given a copy of the report? 


West Coast Freight Co., etc. ul 


(Testimony of Philip Selling.) 

Mr. Gearin: We have not received a copy of it. 
I have no knowledge of it. Mr. Young is not here. 

The Court: We will mark it. From now on, Mr. 
Peterson, I suggest that you list the names of the 
doctors under the [84] exhibits. There are no 
doctors hsted in your list of exhibits. Proeced. 

Mr. Peterson: Proceed, doctor. 

The Witness: She had had following this mjury 
and a period of hospitalization a continuing series 
of headaches, and she had noticed frequently giddi- 
ness and a shght sense of insecurity on turning 
which had not given her too much trouble, but it 
had required something to particularly relieve the 
head pain. The reason for which I was asked to see 
her was that she had began to suffer dizziness and 
fainting spells as well as headaches. In mid Septem- 
ber, the date being forgotten, she got out of bed 
and nearly fainted. Then on October Ist she re- 
members getting out of bed, going down to make 
some coffee, walking from one room to another, 
suddenly turning the head and body and nearly 
fainting and becoming sick to her stomach and 
having a sense of true vertigo as those with sea- 
sickness feel. The next upset occurred November 
11, 1953, when she got up to leave a movie at the 
Orpheum Theater when she suddenly started to 
leave consciousness, fell down forward and very 
shortly afterwards was able to get up. She did fall 
down several stairs and bruised herself badly. This 
is all the instances, the history whieh | obtained as 
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it relates to the accident. There were other details 
such as previous operations and previous illnesses, 
which, [ presume, ave a matter of record and did 
not seem to bear on this illness. [85] 

Q. Doctor. did you examine the patient at the 
time ? A. Idd. 

Q. What did your examination consist of ? 

A. The examination consisted of a complete 
neurological examination including an appraisal of 
the psvehiatric state. It was my opinion that she was 
sane and sensible, co-operated well, was not emotion- 
ally unstable. I do not remember whether she had 
a headache on the day of the examination. There 
was a little numbness of the left upper chest, arm 
and head, which numbness, I presume, had been due 
to some brain injury. It was definite, and it followed 
the distribution of the nerves which made it very 
evident to me that it was a real and not a simulated 
numbness. She had a very shght numbness of that 
hand which, well, could have been due to numbness 
and could have been due to brain injury. The one 
single significant fact which I picked up on the 
examination was that a sudden change in her posi- 
tion, sitting up suddenly or lying down suddenly, 
would make her eves tend to rotate in a peculiar 
fashion which we call nystagmus. his is something 
which means that either the brain or inner ear has 
been affected in some way. This could be produced 
only, as I sav, when she suddenly changed position. 
There were no other changes whatsoever. A spinal 
puneture was performed, and nothing was found 
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such as pressure on the brain or brain disease. A 
radiogram X-ray of the skull was taken which I 
regret I did not bring [86] but which was entirely 
normal and showed no fracture. A brain wave test 
was carried out—we eall this an electroencephalo- 
gram—in an attempt to find evidenec of brain in- 
jury, and this test was reported as border line 
abnormal, and it reported furthermore there was a 
small spot in the left back portion of the head which 
we call the left occipital temporal region where the 
brain waves were not quite normal. It was my im- 
pression on inspecting these that these abnormali- 
ties were minimal, that they could be truly related 
to the accident but that they did not mean very 
much and that they are the sort of thing anvbodyv 
could have from being punched in the head two or 
three times. That was the extent of our examination 
at that time. 

My diagnosis was that she had had a coneussion; 
that she was having post-traumatic headache; that 
she was having post-traumatic dizzy spells, and that 
these were readily attributable to that accident since 
I had no evidence of any other cause for such 
symptoms, but it was my impression at that time 
that the headaches, dizzy spells, numbness, and 
sight uncoordination of the arm would all disap- 
pear in time, and she was reassured to this effect. 

Q. Doctor, have you seen her since that time? 

A. Yes, I have seen her on February 16, 1955, at 
your request. 

Q. Doctor, can you tell us the examination, the 
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nature of the examination, and your diagnosis? [87] 

A. On this last occasion? 

QM. Yes, m the last examination. 

A. On this last examination she was given a 
general examination, including the usual things a 
physietan does with an examination, but I did not 
examine the back. Dr. Abele had taken care of that. 
T did not examine the pelvie organs since Dr. Lage 
had examined her in one of her usual checkups fol- 
lowing her baby, following her delivery. I also ex- 
amined her neurologically. She had a pneumothorax, 
a collapsed lung, which Dr. Tuhy probably would— 
that was no objective evidence of any disease what- 
soever on this last occasion. In the general exami- 
nation or neurological examination I did not repeat 
the skull. T did not repeat the spinal fluid because 
I saw no indication for redoing previously normal 
tests. I did have a brain wave test, which I’ have 
here, which showed again that borderline change 
which is something we see so frequently in normal 
people, and I would not be very loath to call this 
normal. At this last brain wave test 1t was observed 
that there was no evidence any more of this small 
spot in the back of the head which had previously 
showed some abnormality. 

Q. Doctor, did you obtain an iterim history ? 

A. Did I what? 

Q. Did you obtain an interim history? [88] 

A, Yes, at that time she related that she was now 
having headaches which might last a few hours to 
all day; that they occurred from once every two 
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weeks to perhaps two a week. J went into this in 
detail because she was using empirin and codeine, 
and we all know that codeine is a narcotic, and she 
related that she took them only on the days with 
headaches so I was reassured that she was using 
them properly and was not having continuous head- 
ache. She oeeasionally would continue to experience 
sudden vertigo when she would get up or he down, 
and she stated that within the last year—she said 
in the last eighteen months she had had brief faint- 
ing spells on about eleven oceasions. In spite of this, 
she had gone through normal pregnancy, the baby 
being born October 18, 1954. She herself was feeling 
in the best of condition. She had mentioned on her 
first examination a slight deafness of the left ear, 
and she mentioned it again on her second examina- 
tion. It was a very minor border line decrease in 
hearing in the left ear which very well could have 
been an incidental finding quite commensurate with 
her age. 

Q. Doctor, do you have an opinion as to whether 
or not she will have any pain in the future? 

A. I believe so. 

Q. In your opinion, how long will that persist? 

A. Headaches of this sort have a tendency to 
gradually [89] disappear anywhere from one to 
three years, but they do disappear. 

Q. Isit your opinion, Doctor, that the headaches 
will persist for a period of time in the future but 
then will clear up? A. That is correct. 
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@. Do you have an opinion as to whether or not 
she has any permanent brain damage? 

A. I believe not. 

Q. Doctor, in lavman’s language the concussion 
that vou referred to, does that mean, are you re- 
ferring to brain concussion ? 

A. A brain coneussion such as one gets when 
they are hit on the head by any means. 

Q. Doctor, you also mean brain damage by that 
term ? 

My. Gearin: That is leading, your Honor. 

The Court: Go ahead and answer that, Doctor. 

The Witness: The brain damage is the acute 
effect of an injury. The after effects are not per- 
manent. There is no permanent damage unless there 
are a long series of injuries such as you find in a 
boxer who has been hit repeatedly. 

Q. (By Mx. Peterson): Then, Doctor, would 
you characterize this as being temporary brain dam- 
age ? A. Precisely. 

Q. Doctor, will this patient require any further 
medical [90] care in respect to that injury? 

A, No. 

Mr. Peterson: No further questions. 

Mr. Gearin: JT have no questions, Dr. Selling. 
Thank you. 


(Witness excused.) [91] 
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JOE WEY 

a witness called in behalf of the plaintiff, having 
been first duly sworn, was examined and testified as 
follows: 

Mr. Gearin: We will admit the doctor’s qualifica- 
tions. 

The Court: What is your specialty, Doctor? 

The Witness: Diseases of the chest. 

The Court: The qualifications of Dr. Tuhy are 
admitted. It is admitted that he specializes in dis- 
eases of the chest. 


Direct Examination 
By Mr. Peterson: 


Q. Doctor, are you associated with any other 
doctor in the practice of your specialty here in Port- 
land, Oregon ? 

A. Yes, with three other physicians, Dr. William 
S. Conklin, Dr. Lawrence Lowell, Dr. Gordon L. 
Maurice, all chest specialists. 

Q. Doctor, has Dorothy 8S. Walker been a patient 
of yours? A. Yes. 

@. When did you first see her as a patient? 

A. May I refresh my memory from my notes? 


(Document, notes of Dr. Tuhy marked Plain- 
tiff’s Exhibit 21 for identification.) 


Q. (By Mr. Peterson): My question is, Doctor, 
when did you first see her as a patient? 

A. February 12, 1952. 

Q. Doctor, did you examine her at that time? 
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A. Yes. 

Q. What was the nature of your [ 92] examina- 
tion? 

A. The history and complete physical examina- 
tion with an X-ray of the chest and X-ray, fluoro- 
scope. 

Q. Doctor, at that time where was she? 

A. In my office at the Standard Insurance 
Building in Portland. 

Q. What was your diagnosis of her condition at 
that time? 

A. It was pulmonary tuberculosis moderately 
advanced, still considered active. She also had a 
partial collapse of her left lung by air treatments. 

Q. Doctor, did she have a history of having been 
confined in a tuberculosis institution ? 

A. May I say that that diagnosis of tuberculosis 
was first made in 1947 by Dr. Morton Goodman and 
that this diagnosis was confirmed at the Mayo Clinic 
in October, 1951? 

She then went to the Oregon State Tuberculosis 
Hospital at Salem, and she was there from Decem- 
ber 8, 1951, until February 3, 1952. Her air treat- 
ments to collapse the left lung had been taken at 
Salem in the latter part of December, 1951. 

Q. Doctor, after February 12, 1952, when was 
the first time you saw her? 

A. Three days later, February 15th. 

Q. Did you follow her after that time? 

A. Yes, I advised at that time that she return 
to the hospital at Salem. There were adhesions 
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which prevented good collapse of her left ling by 
these air treatments, [93] and I suggested that she 
return to the hospital and have those adhesions cut. 
This was done. She went to the Oregon State Tuber- 
culosis Hospital about February 1, 1952, and re- 
mained there until about May 1, 1952. The adhesions 
were cut during this stay. I saw her next to give 
her air treatments beginning on July 3, 1952. 

Q. Doctor, did you see her around May 10th or 
May 15th, 1952? 

A. I can’t say, My. Peterson. In our office when 
air treatments are given the record is usually kept 
separate from the rest of the chart, but it is my 
recollection that I gave her air treatments begin- 
ning early in May of 1952 following her discharge 
from the TB sanitarium. 

Q. Doctor, do you recall, did she give you any 
history of a fall or a chest injury involving Jake’s 
Crawfish Restaurant in Portland, Oregon ? 

A. No, sir. J took an interim history on July 8, 
1952, listing the various complaints and the present 
condition, and I see no notation that she had had 
an injury around May, 1952. 

Q. Doctor, was there any change in her condition 
between May Ist and July 3, 1952? 

A. Excuse me, Mr. Peterson, between what dates 
again? 

Q. May 1, 1952, and July 3, 1952? 

A. No, it seemed to me from the X-rays that the 
condition was essentially the same. I have a nota- 
tion on July 38rd that her X-rays were satisfactory; 
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that there was a few small [94] shadows in the 
upper part of her right lung; that her left lung is 
pretty well collapsed by the air treatments and no 
significant. change in her condition. 

Q. Doctor, did she continue as your patient after 
July 3, 1952? 

A. No, for part of that time she was under the 
care of our out-patient clinic, the University State 
Tuberculosis Hospital in Portland, and I saw her 
on a number of occasions. Examinations were car- 
ried out again, for example, in September, 1952; 
November 11, 1952; again in December of 1952, and 
at about that time, I believe, she started to get her 
air treatments at the University Hospital. 

Q. Doctor, did you see her in May, 1953? 

mn Yes. 

Q. What was the first time that you saw her in 
May, 1953? 

A. About eleven a.m. of May 3, 1953. 

Q. Where was the patient at that time, Doctor? 

A. At Matson Memorial Hospital in Milwaukie, 
Oregon. 

Q. Did you elicit a history of injury from her 
at that time? A. Yes. 

Q. What history of injury did she relate to you? 

A. If I may quote verbatim from the record I 
took at that time: 

‘‘Admitted to Matson Memorial Hospital about 
11:00 a.m., May 3, 1953, by ambulance from [95] 
Albany Hospital. About 1:00 a.m. of May 3, 1953, 
while driving between Albany and Salem, the pa- 
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tient says she was forced off the highway by an 
approaching truck passing a car. She swerved to 
the right off the road, and thinks she was uncon- 
scious for an unknown interval. She crawled out of 
the car in spite of severe pain in her right hip and 
erawled up a bank. Here she coughed up a little 
blood (she was also told she had vomited and 
eoughed up blood in the car). She also noted pain 
just below the occiput—’’ that is the back of the 
neck. ‘‘After about one and a half hours she was 
taken to Albany Hospital, and X-rays of the hip 
and neck were taken.’’ The X-rays of the hip were 
said to show a fracture. ‘‘Shortly after having the 
X-rays, she raised about 50 ces of fresh blood, and 
then about 15 ees—’’ which would be about a tea- 
spoon full—‘‘several times during the morning. She 
has noted some increase in dyspnea and ‘heaviness’ 
in the chest, with non-pleuritie aching,’’ meaning it 
didn’t hurt her worse to breathe, ‘‘in the left lower 
chest and back and in the lower part of her dorsal 
spine. Pain in the [96] lateral aspect of the right 
hip—’’ that 1s from the side—‘‘has been continuous, 
as has the aching just below the occiput, not espe- 
cially worse on turning, though it 1s worse on flec- 
tion and extension of the neck,’’ meaning bending, 
bending backwards of the neck. Continuing the his- 
tory: ‘‘She was discharged from the Oregon State 
Tuberculosis Hospital in April, 1952. Taking left 
pneumothorax refills about every ten days at the 
University of Oregon Hospital, usually 200-300 
ecs,’’ cubic centimeters of air at a time, ‘‘the last on 
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May 1st. She sits up two or three hours a day and 
is on her feet about an hour a day. On her last ex- 
amination about April 15th her X-ray was said to 
be O..”’ 

The Court: This was at the Umversity Tuber- 
culosis Hospital ? 

The Witness: Yes. “‘She ran a fever in the eve- 
ning to 100-101 for about two weeks in March (oc- 
casionally to 102), but the cause was not deter- 
mined. Her usual low-grade fever, to 99.2 or 99.4, 
has also continued. She has been taking isoniazid 
and streptomyein,’’ which is a good TB drug, ‘‘since 
November, 1952. 

‘Her weight is 105 pounds, and her strength [97] 
usually fairly good.’’ In fact, it had improved in the 
recent months. ‘‘ Her appetite is fine. She usually has 
no cough or sputum, no chest pain or wheeze.’’ Her 
shortness of breath on exertion is unchanged. — 

That was the extent of the history. 

Q. Doctor, did you treat the patient at that 
time ? eee es: 

Q. Did you follow her after that? 

A. Yes, because of the suspected hip injury and 
her head injury I asked Dr. Abele, the orthopedist, 
to see her. He could not make out any fracture of 
the head and advised that she be transferred to 
Good Samaritan Hospital where the special X-ray 
equipment permits better X-rays of the hip, and 
this was carried out on the morning of May 4th, 
twenty-four hours later. I saw her at Good Samari- 
tan several times, and here she continued to spit up 
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some blood, oh, an ounce or two ounces on May Sth, 
May 8th, May 11th, for example, and I also saw her 
following her discharge from—yes, I saw her while 
she was at Good Samaritan Hospital. After that she 
continued to go to the University Hospital. I next 
saw her on September 4, 1953. 

Q. Doctor, what was your diagnosis of injury? 

A. Of injury? 

Q. Yes. [98] 

A. Before she was transferred to Good Samari- 
tan I suspected that she might have a fracture of 
the right hip, but this was not confirmed. There 
were no fractured ribs, and I concluded that she 
had had a blow to her left chest and that the bleed- 
ing was in all probability coming from her left lung 
and that the source of bleeding in all probability 
was the place where she had had her T'B originally. 
In her X-rays taken after the injury there were no 
new shadows to indicate that ribs had been frac- 
tured or that there had been any severe bleeding 
in the lung as sometimes happens after severe chest 
injuries, but I believe that in the blow on her chest 
the lung had been shaken up and that the blood had 
probably come from an area of the TB sears in her 
upper part of her left lung because she was a TB 
patient who, incidentally, had had TB germs in her 
sputum in October, 1952—TB germs had been found 
in culture in October, 1952, and so we did not con- 
sider her cured at the time of the injury but just, 
her condition was considered quiescent. After Oc- 
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tober of 1952, to my knowledge, all of her sputums 
have been negative, but in view of this positive 
sputum hospitalization was considered again at that, 
time, and I advised her to start on treatment with 
the TB drugs. 

The Court: We will take a ten-minute recess. 


(Jury retires for recess.) 


Mr. Peterson: If Dr. Abele had been asked the 
questions as to the low back injury including both 
the coceyx and the [99] lumbosacral sprain in rela- 
tion to pregnancy, he would have testified that Mrs. 
Walker spent the greater part of her pregnancy in 
bed because of the danger of miscarriage because 
of an induced birth, lumbosacral strain, and the 
eoccyx injury displacement. The doctor would fur- 
ther have testified, if permitted, that because of the 
displacement of the coceyx delivery was prolonged 
and painful; that it might not otherwise have been 
true, and also that they stimulated Mrs. Walker in 
order to induce childbirth early, approximately at 
six months, in order to avoid excessive pain and 
suffering to her during the childbirth at normal 
period and in order to promote the chances of the 
ehild living because of the condition of her spine. 

The Court: You said at six months. 

Mr. Peterson: Seven and a half months, your 
Honor, seven and a half months. 

The Court: I think you had better get the doctor 
back here. I do not think he is going to testify to 
that, and I do not want anything in the record as an 
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offer of proof unless I believe that the doctor will 
so testify so if you want to make an offer of proof 
bring the doctor back at any time, and I am going 
to ask questions. I am going to reject it anyway for 
the reason that the pre-trial order does not disclose 
any of these contentions. Mr. Peterson, you are not 
an inexperienced lawyer in this court, and you [100] 
know the rules here, and the rules require spe- 
cificity with reference to the type of injuries or 
nature of injuries which the plaintiff sustained; 
therefore, I will not permit this evidence to be in- 
troduced. I made an exception on the part of Dr. 
Selling although we do have a rule here that when 
new evidence is brought in which the other party 
had no opportunity to anticipate, he is entitled to 
a postponement of the trial in order to try to meet 
that evidence. I did not do that as far as Dr. Selling 
is concerned, but this type of evidence would, in my 
opinion, require me to permit a re-examination of the 
plaintiff and to give them an opportunity to attempt 
to meet it. I will take the doctor’s testimony at nine- 
thirty tomorrow morning. 


(Thereupon, the jury returned from recess, 
and the following proceedings were had.) 


Q. (By Mr. Peterson): Doctor, did you see her 
after October, 1952? A. Yes. 

Q. Did you follow her as a patient? 

A. Yes. 

Q. Doctor, this is repetitious, but I think you 
said it was on May 30, 1953? A. Yes. 
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Q. At the Matson Memorial Hospital ? 

A. Yes, sir. 

Q. Did you follow her at the Good Samaritan 
Hospital? [101] A. Yes, sir. 

Q. Did you hospitalize her at any place following 
the Good Samaritan Hospital hospitalization ? 

A. I advised her to go to the University TB 
Hospital on June 3, 1953. Actually, that was soon 
after her discharge from Good Samaritan. I ad- 
vised her to go there. 

Mr. Peterson: Would the clerk hand the wit- 
ness Exhibits 30-A, B, C, and D? 


(X-rays marked Plaintiff’s Exhibits 30-A, 
B, C, and D for identification.) 


Mr. Peterson: Counsel, do you object to any of 
these ? 

Mr. Gearin: I have no objection to any of the 
X-rays. 

Mr. Peterson: They are offered in evidence. 

Mr. Gearin: No objection. 

The Court: They are admitted. 


(X-rays previously marked Plaintiff’s Ex- 
hibits 30-A, B, C, and D for identification re- 
ceived in evidence.) 


Q. (By Mr. Peterson): Doctor, I wonder if you 
would take the films and tell the jury what those 
films show ? 

A. This film was taken on April 1, 1953—correc- 
tion, March 31, 1953, at the University TB Hos- 
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pital. These were taken about five weeks before the 
accident. This is her right lung, her left lung and 
her heart. The left lung is collapsed about 50 per 
cent by air. This is the air that has been injected 
here, has collapsed her left lung because [102] of 
her tuberculosis and rested. The TB shadows are 
seen in the collapsed upper portion of the left lung 
here with some thickening of the lining of the lung. 
This white shadow at the extreme left base is due 
to a little bit of fluid here. She also has a few TB 
shadows at the very tip of the right lung. These are 
just blood vessel shadows in the lung so the TB is 
in the upper part of the left lung and to a slight 
extent in the top of the right lung. 

The next film was taken May 3, 1953, at Matson 
Memorial Hospital. This shows the collapsed lung 
looking somewhat greater than before, but this is 
due to her having gotten an air treatment a few 
days before so it pushes the lung down a little more. 
The ribs here do not appear to show any fracture, 
and the shadows in the lungs seem to be about the 
same as they did five weeks before. 

This film was taken ten days after the accident, 
May 138, 1953, at Good Samaritan Hospital. The 
appearance again is much the same as before, the 
collapsed left lung. The shadows in the upper parts 
of the lung are about the same, a small amount of 
fluid at the lower part of the left lung. 

This film was taken a month after the accident at 
the University TB Hospital, June 2nd, 1953. The 
lune has expanded a little bit because she has not 
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had air probably for a few days, but the shadows 
in the lung are essentially the same. Sometimes the 
shadows look a little [103] lighter and a little darker 
due to the X-ray being taken differently, but care- 
ful consideration of these films does not show any 
new shadows in the lung, to my knowledge. 

Q. Doctor, is the fluid in the lung of any sig- 
nificance, taken ten days after May 3rd? 

A. Well, I thought not because the small amount 
of fluid outside the lung here was present even be- 
fore the accident. This was a common occurrence 
with people getting air treatments to have a little 
bit of fluid outside the hing in the left chest, and 
Mis. Walker had that from time to time both before 
and after the accident, and it did not seem to in- 
crease. 

Q. Doctor, what was your diagnosis of Mrs. 
Walker’s injury ? . 

A. I believe I gave that before, but essentially 
that in the first place she had a pulmonary tuber- 
culosis, pre-existing moderately advanced tuber- 
culosis, which was considered quiescent. We did not 
call it healed because she had had a positive sputum 
in October, 1952, but it was quiescent, and that she 
had sustained probably a contusion or a blow on the 
left lung, and that the bleeding that she complained 
of at that time of the accident and for a number of 
days afterwards at Matson and at Good Samaritan 
Hospital, that this bleeding came in all probability 
from the weak area in her lung where her healing 
TB shadows, where—it is common in TB to have 
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areas of dilated bronchial tubes and blood vessels, 
and bleeding can happen in those even without any 
injury, and in the course of an injury it may pro- 
duce [104] bleeding. 

Q. Doctor, did this affect her tuberculosis? 

The Court: I did not hear the question. 

Q. (By Mr. Peterson): Did this injury affect 
her tuberculosis ? 

A. In my opinion, it did not adversely affect the 
course of her tuberculosis. The reason that she was 
put in the hospital, the TB hospital, on June 3rd 
a month after the injury was that she had had these 
episodes of blood-spitting, and they had continued 
for, as I remember, about two weeks after the acci- 
dent from time to time, and I thought that we 
should take this precaution of having her studied 
in the hospital where the doctors could look down 
the bronchia to see if they saw any bleeding and 
take special X-rays of the lung, test her sputum, 
and see if the injury had produced any adverse 
effect or spotting. 

IT saw her films at the University Hospital and 
had read the reports, and my conclusion would be 
that the injury and the bleeding did not produce any 
adverse effect. 

Q. Doctor, do I correctly understand you that 
she had some sear tissue on her left lung? 

That is correct. 

As a result of tuberculosis ? 

That is correct. 

And that a contusion to that area of the chest 


OPO e 
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produced bleeding from that scar tissue; is that cor- 
rect? A. That is my belief. [105] 

Q. Doctor, do you have any opinion as to whether 
or not there has been any dissemination of the 
tuberculosis ? 

A. No, I think not. There is the possible danger— 
if a person with active TB gets hurt on the chest and 
bleeds, there is a danger that the blood with TB 
germs in it will go around the same lung or go to 
the opposite lung. If it is going to do that, shadows 
will appear in the lungs. Now, these did not show 
up in the X-rays so I believe no spot occurred as a 
result of bleeding and injury. 

Q. Do I correctly understand you, doctor, that 
the reason you hospitalized her at the tuberculosis 
hospital was to follow her? A. “Nes: 

Q. Was that hospitalization due to injuries or 
this lung condition ? | 

A. Yes, in other words, if it had not been for 
the injury we would have let her stay home as she 
had been before, let her stay home, just keep on 
her TB medicines, keep at bed rest, but because of 
injury and blood-spitting it seemed prudent and 
the safe thing to have her go to the hospital for 
these special examinations and observation. 

Q. What is your bill? 

The Court: For what purpose, for what time, 
for what period? 

Q. (By Mr. Peterson): For the period of time 
following Mav 38, 1953, and the treatment of the 
injuries which you [106] have described. 
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A. I don’t remember. I believe our office fur- 
nished a complete statement from the time 

My. Gearin: If you find it later, Mr. Peterson, 
I will stipulate with regard to it. 

Mr. Peterson: JI will submit it, counsel. 

Mr. Gearin: How much is it? 

Mr. Peterson: $157. 

Mr. Gearin: We will stipulate that is reasonable 
but not our lability for it. 

The Court: J think that is included in the 
$936.13; is it not? 

Mr. Peterson: I think, according to my compu- 
tation that was $137. 

The Court: It is $20 more. 

Mr. Peterson: Yes. No further questions. 


Cross-Examination 
By Mr. Gearin: 


Q. Doctor, I note here, these are your reports 
from your office, it is your impression under date of 
April, 1953, as follows, and I am going to read it, 
and you will correct me if I am reading it wrong: 

‘‘In my opinion, this patient sustained contusion 
of the lung in her automobile accident of 5-3 which 
does not seem to have adversely affected the pul- 
monary tuberculosis. From the chest [107] stand- 
point, she would have no permanent disability as a 
result of the accident.”’ 

That is contained in your record file; is it not, 
doctor? A. Yes. 
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Q. That is correct, is it not? 
A. I believe that to be true. 
Mr. Gearin: Thank you, doctor. I have nothing 
further, your Honor. 
Mr. Peterson: No further questions. That is all. 
The Court: That is all. You are now excused. 


(Witness excused.) [108] 


GARY WALKER 
a witness called in behalf of plaintiff, having been 
first duly sworn, was examined and testified as fol- 
lows: 

Direct Examination 


By Mr. Peterson: 


Q@. Your name is Gary Walker? 
Ewe YeS, Sil. 
Q. How old are you, Mr. Walker? 


A. Sixteen. 
Q. Is your mother Dorothy 8. Walker who sits 
here on the right? A. Yes, she is. 


Mr. Bailiff, I wonder if this might be handed to 
the witness. 


(Document presented to the witness.) 


Q. Myr. Walker, do you recognize what has been 
marked as Plaintiff’s Exhibit 1-G, I think it is? 


Turn it over and look at the back. A. Yes. 
Q. Did you, yourself, personally take that pic- 
ture ? A. Yes, I did. 


Q. Where was that picture taken? 
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A. It is a picture taken at the embankment at 
the scene of the accident on which the car is down, 
it is on this embankment. [109] 

Q. Is it looking downwards? 

A. Yes, sir, at a slight angle. 

@. I hand you other films. (Presenting to the 
witness. ) A. Yes, I took these. 


Q. Were those other films taken by you? 

A. Yes, they were. 

@. What was the date that they were taken? 

A. They were taken on the 3rd. 

Q. What month and what year? 

A. ‘That was, oh, the day of the accident. 

Q. Can you tell us what day it was? 

A. It is the 3rd. The month just slipped my 
mind. 


The Court: Do you know what day it was taken? 

My. Peterson: Yes, May 3, 1953. 

The Witness: I was not sure of the month. It 
slipped my mind. 

Q. Who was with you at the time the pictures 


were taken? A. My grandmother, Mary Fry. 
Q. What is her name? eee Saiyan eye 
Q. That is your grandmother? A. Yes. 


Mr. Peterson: You may take the witness. We 
offer that in evidence, your Honor. 

Mr. Gearin: I object to it, your Honor, because 
the witness does not know when the accident took 
place. He [110] was not there. It is incompetent. 
He went down after the accident was all over, and 
he takes pictures—— 


140 Dorothy S. Walker vs. 


(Testimony of Gary Walker.) 

The Court: Let me look at this picture. What 
about all the other pictures that are admitted to 
which vou did not object? 

Mr. Gearin: Well, those are pictures of the 
scene. I do not object to them, but I do not know 
what that one is, your Honor. I cannot tell. I do 
not know what that one depicts. I have never seen 
it before. 

The Court: (To the witness): Did you take 
those other pictures also? 

The Witness: Yes, I took them all on the same 
roll of film. 

The Court: Where is this scene as compared to 
the other pictures? 

The Witness: It is at the same place, except it is 
looking at the embankment from a slight angle. 

The Court: How did you determine that this 
was the place of the accident? 

The Witness: By the marks where the car had 
been from where they pulled it out. 

The Court: The objection is overruled. I am 
going to admit it. 


(Photograph, Plaintiff’s Exhibit G for iden- 
tification, received in evidence.) 


Mr. Gearin: May I call Dr. Jones? [111] 

The Court: Ladies and gentlemen of the jury, in 
spite of the fact the plaintiff has not yet completed 
her case, it was agreed earlier that the medical 
witnesses could go on out of order; therefore, Dr. 
Jones is being permitted to testify at this time. [112] 
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ORVILLE NOBLE JONES 
a witness produced in behalf of defendant, having 
been first duly sworn, was examined and testified 
as follows: 


The Court: What is your specialty, doctor? 

The Witness: Orthopedic surgery, your Honor. 

The Court: Are Dr. Jones’ qualifications ad- 
mitted ? 

Mr. Peterson: His qualifications are admitted. 

The Court: Ladies and gentlemen of the jury, it 
is admitted that Dr. Jones is duly qualified to prac- 
tice medicine in the State of Oregon and that he 
specializes in orthopedic surgery, and he is a quali- 
fied orthopedist. 


Direct Examination 
By Mr. Gearin: 


Q. Dr. Jones, did you at my request conduct a 
physical examination of Mrs. Dorothy 8S. Walker? 

A. Yes, sir, I did. 

@. What date was that, doctor? 

A. May TI have my notes to refresh my memory? 


(Document presented to the witness.) 


The examination was made on February 9, 1955. 

@. Doctor, where was that examination con- 
ducted ? A. In my office. 

Q. Did you during the course of vour examina- 
tion cause X-ray photographs to be made of this 
lady’s person ? A. Yes. 

Q. Did she at that time give vou a history of 
injury or [113] trauma ? A. Yes, sir, she did. 
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Q. Will you relate to the jury what this lady 
told you with reference to how she got hurt? 

A. Yes. 

Mr. Peterson: I object to that, your Honor. 

The Court: On what ground do you object? 

Mr. Peterson: On the ground that it is not a 
history related to the witness as a treating doctor. 

The Court: This is an adverse witness, Mr. 
Peterson. The objection is overruled. 

The Witness: The history given to me was that— 
by the lady in question—she described injuries 
sustained in an autmohbile accident while she was 
driving her automobile on May 3, 1953, in the vicin- 
itv of Albany. She stated that she was forced off 
the highway while driving due to a large truck 
trailer passing another car on a curve on a hill. 
She stated that, her car skidded and rolled down 
about a 60 foot embankment. She stated that the 
passenger riding with her was thrown out of the 
ear and that she herself was severely shaken up 
within the car but that she did not fall out. She 
stated further that she was unconscious for some 
period of time. She awoke on the floor of the car, 
noted that she had vomited or coughed up a large 
amount of blood. She then made her way out of the 
car with great pain and difficulty due to injuries 
of her left chest, pelvis, right [114] hip and neck, 
and in addition, multiple bruises and contusions to 
various parts of the body. She stated she was able 
with difficulty to crawl up the bank to a point where 
she attracted the attention of passers-by, after which 
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both she and her passenger were taken to Albany 
Hospital. She then was transferred to Matson 
Memorial and later to Good Samaritan where later 
she was under the care of Dr. John Abele. 

She explained to me the complicating feature of 
her being a tuberculosis patient necessitated further 
hospitalization at the Oregon State Tuberculosis 
Hospital. She stated, however, that as far as she 
knows the accident had not further activated her 
arrested lung tuberculosis. There was at the time 
of my examination, to her knowledge, no known 
extension into the right lung following repeated 
X-ray examinations. She stated she was in traction 
for some period of time at Good Samaritan, both 
head and neck traction, also leg traction, for which 
she was greatly immohilized. She complained of 
continuing headaches, some dizziness, ever since and 
stated that also she feels some impaired hearing 
in the left ear; that fainting spells which she had 
initially upon getting up have now subsided but 
that the dizziness and headaches have not completely 
subsided. She states that she carries out limited 
physical activity due to her tuberculosis and states 
that if she does very much walking she has pain 
related to the right hip at night. In addition, she 
has a very painful coceyx which she states [115] 
was not present prior to this accident. She further 
states that no treatment has helped the cocevx 
which is said to be displaced and will, according to 
her statement, require surgical excision. 
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She admits freely a prior accident about one and 
a half vears before this accident at which time 
there was a fractured rib on the left, but she states 
that the pelvis and the back and the coceyx were not 
injured at the time of the prior accident. That was 
the history. 

@. Doctor, did you make a physical examination 
of her? Ae Y es. (sii 

Q. Will you tell the jury briefly how you made 
your examination before you tell us the results of it? 

A. Well, the patient is prepared for physical 
examination by the nurse, and she is disrobed and 
clothed with a gown which is opened by the back 
for purposes of examination of the back, and then 
she is examined standing and then in a prone posi- 
tion on the examining table. 

Q. Do you put the body through certain motions 
in the course of your examination ? A. Yes. 

Q. Did vou make your examination with refer- 
ence to the complaints that she related to you? 

A. JI did. 

Q. Will you tell the jury, please, Dr. Jones, the 
results of your physical examination? [116] 

A. Yes, sir. The patient was a small slightly 
built white female who appeared approximately of 
the stated age of thirty-five. She appeared in no 
extreme discomfort or pain at the time of my exami- 
nation, but she sat guardedly on the edge of her 
chair apparently to protect against pressure upon 
the coecyx or tail bone. She stood erect with ease 
with a moderately good posture. 
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Q. Doctor, may I interrupt you there and ask 
you, in an orthopedic examination what is the 
significance of a person standing erect with ease and 
with good posture? 

A. Well, in the first place, standing erect with 
ease is an indication that there was no pronounced 
persisting muscle spasm or limitation of motion of 
joints of the hip and hack at the time of the exami- 
nation, and this standing with what we consider 
to be a reasonable good posture would rule out 
any serious abnormalities of posture from either 
birth defects or from injury. 

Q. Is that one of the things that you look for 
in your orthopedic examination, that is, how they 
stand and how they bear themselves? 

A. Always. 

@. If you will continue, please, doctor. 

A. There were no marked abnormalities of spinal 
curvature. There was one point of subjective ten- 
derness over the mid portion of the cervical spine, 
that is, the neck, to the mght of the spinous proc- 
esses. The spinous process is a boney [117] promi- 
nence that you can feel in the center of the mid line 
of motion of the cervical spine. 

Q. Doctor, before you leave the neck, was there 
any muscle spasm in the cervical spine? 

A. There is no palpable muscle spasm in the 
cervical spine area. 

Q. What is the significance of muscle spasm? 

A. If there is irritation from any cause, be it 
injury or otherwise, in and about the joints of the 
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neck, there will be spasm of associated muscles to 
produce limitation of motion, and such spasm is 
detectable by feeling the tone of the muscles. I can 
only say that we know what we are feeling for. 
From past experience we know whether a muscle 
is taut or whether it is phable. 

Q. The absence of muscle spasm is indicative of 
what, doctor? 

A. Is indicative of no writation of the tissues 
surrounding the joints. 

Q. All right now, did you try out the limitation 
of muscle throughout the cervical spine? 

ne Yes, Sir 

Q. Will you tell the jury how the plaintiff, that 
is Mrs. Walker in this case, how she acted and how 
she could move her cervical spine, if at all? 

A. Motion of the cervical spine was carried out 
through the normal range, and it was without limi- 
tation and without complaint of pain. There was 
no involvement of either upper [118] extremity 
noted. There was no involvement of the upper back 
nor of the lower back, and there was no muscle 
spasm in the lumbar spine, that is, the lower spine. 
Motion of her lumbar spine was carried out through 
a normal range without pain. 

Q. Doctor, when you say that the motion of the 
lumbar spine was earried out with normal limits 
without pain do you put them through certain defi- 
nite motions to determine whether or not there is a 
limitation of motion or whether or not there will 
be pain? AY Ves. site 
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Q. The act of unlimited or unrestricted motion 
with no pain is indicative of what, Dr. Jones? 

A. That there is no present irritation in that 
part. 

Q. If you will continue, please, with your exami- 
nation. 

A. But the pressure over the sacrum produeed 
pain in the region of the coccyx. This is the tip 
end of the spine, the tail bone, terminal segments of 
the sacrum, and the coecyx were shortened and 
blunt, and pressure at the tip of the coceyx pro- 
duced very marked pain subjectively. 

Q. Doctor, I have noted that you have used the 
word “‘subjectively”’ before. Briefly speaking, what 
do you see when there is subjective pain? 

A. Subjective in contrast to objective findings 
is some thing that is stated, complained of by the 
patient. In other words, it is a symptom rather 
than a sign, something that the patient tells the 
examiner rather than what the examiner [119] 
himself sees, feels, or hears. 

Q. Did you see, feel, or hear anything in con- 
nection with the coececyx which would be a sign to 
you that there was anything wrong with the coccyx? 

A. I felt that the terminal segments of the 
coecyx were shortened somewhat and rather blunt, 
comparatively speaking, but that does not neces- 
sarily mean an abnormality. 

Q. Did you take any leg tests? oe Yes: 

@. What do you do when you do that, doctor? 

A. Of greatest importance is the straight leg rais- 
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ing test which indicates whether or not there is con- 
tinued irritation of muscles of the back, and the 
means of doing this test is simply to have the patient 
sit on the edge of the examining table, and then 
the examiner raises the straight legs. Now, most 
anyone can feel a little strain, a little pain in the 
muscles in back of the knee, but what we are getting 
after is pain referred to the back or to the hip or 
along the sciatic nerve, irritation, because in per- 
forming such a maneuver, we are not only placing 
on the muscles of the back, putting strain on it, but 
we are also putting a strain on the muscles of the 
sciatic nerve. 

Q. What were the results of the leg tests? 

A. Leg signs were negative with the exception 
of the leg raising on the right above 90 degrees 
which produced very slight pain in the right hip. 
This was a complaint [120] referable to the right 
hip, not to the back. 

Q. Did you measure her leg? 

A. Leg measurements, I did. They were equal. 

Q. What is the significance of having equal leg 
measurements ? | 

A. It means that there is no abnormality of 
posture which would be caused by one leg being 
shorter than the other and consequently possible 
alteration in the curvature of the back and prior 
irritation. 

Q. Did you perform a neurological examination 
of her lower extremities ? 
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A. Lower extremities, yes, sir, tested reflexes 
and sensation, and the neurological examination was 
negative. Reflexes were equal and active. Both 
knee jerks and ankle jerks sensation was not im- 
paired of the lower extremities. 

Q. Did you do anything with regard to motion 
in the left hip? 

A. Yes, because of the complaint of pain in the 
right hip I checked the motion of both hips. 

Q. Yes? 

A. Motion in the left hip was carried through 
normal range without any limitation or pain. Mo- 
tion of the right hip was limited to some degree 
in iternal and external rotation. There was some 
pain on the extremes of these motions subjectively. 
There was, however, no limitation of flexion or of 
extension, adduction or abduction. That [121] is, 
the only hmitation [I noted was in rotation. 

@. In other words, in and out the hip motion 
was painless, and when you twisted it there was 
some A. Rotating. 

Q. Rotated it. 

A. Yes, then I did get some subjective distress 
over the right greater trochanter. That is the boney 


prominence over the hip. 

@. Of what portions of the body did you cause 
X-rays to be taken? 

A. The cervical spine, lumbar spine, pelvis, and 
hip. 

@. When you say cervical spine, where is that? 

A. That is the neck. 
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Q. And the lumbar spine is the low back ? 

A. Is the lower portion of the back, yes. 

Q. The pelvis and the hip? i. © Yes. 

Q. Would your pelvis X-rays show the coccyx? 

A OW Gs. 

Q. Was there any boney abnormality shown in 
any of the X-rays that you caused.to be taken this 


vear? A. Of the coccyx? 

Q. Yes. A. None. 

Q. Was there any displacement or maladjust- 
ment? A. None. [122] 


Q. Doctor, what comments do you have with 
regard to this coeeyx as far as the future is con- 
cerned ? 

Mr. Peterson: Your Honor, I would object to 
that. 

The Court: I think that the question should be 
rephrased. 

Q. (By Mr. Gearin): Doctor, in connection 
with the condition of the coceyx that you saw—was 
there pain on palpation of the coccyx? 

A. Yes, there was subjective pain. 

Q. Subjective pain. Is that in keeping with the 
history that you received from this lady that you 
have already told us about? A Wes. ssit, 

Q. What do you suggest, doctor, with regard to 
future treatment, if any, to alleviate the pain? 

A. You ask what would be my course of treat- 
ment if I were treating the patient, Mr. Gearin ? 

Q. That is right. 

A. Well, it is a difficult question to answer just 
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offhand. A period of how many months has elapsed 
now since 4 

Q. Since May of 1953. 

A. May of 1953. It is now nearly two years. I 
know that it has been suggested that excision of 
the coceyx may be required to relieve this lady's 
pain. There is a difference of opinion among ortho- 
pedic surgeons as to the efficacy of this procedure, 
of this measure, and I am not particularly prone 
to excision of the tail bone because I have found 
in [123] my own experience that many times the 
patients were not relieved to the extent that it was 
expected as a result, and, therefore, I will carry 
out conservative measures to the nth degree before 
TI will resort—further, unless [I see definite abnor- 
mality in the X-rays or evidence of fracture dis- 
placement, I am not prone to consider excision of 
the coccyx. 

Q. What about a support, doctor, a low back 
support ? 

A. I have always used that and with marked 
SUCCESS. 

Q. From the history that you have received 
from Mrs. Walker, your examination and your 
study of the X-ray pictures, do you have an opinion 
as to whether or not these conditions as you now 
find them will or will not be permanent ? 

A. They should be taken one by one. 

Q. All right, if you will, doctor, please. 

A. No. 1: The chief complaint at the present 
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time, that of painful coceyx, the history is there, 
the patient’s story is there, the subjective complaint 
is there, and I will not deny a painful cocecyx. It 
is now some fifteen to eighteen months after the 
injury. The condition of painful coccyx commonly is 
a protruded one, is difficult to treat and is pro- 
longed, but I never have yet seen one that did not 
respond in time to the proper measures and was 
not ultimately relieved. In other words, I do not 
beheve that the condition is a permanent one that 
she will carry with her for the rest of her life. [124] 

No. 2, the painful hip: This is of mild nature. 
There is nothing in the X-ray to suggest that there 
1s any permanent damage to the hip joint; There- 
fore, I must assume that the condition is a rela- 
tively minor persisting involvement of the muscles 
and ligaments about the hip joint, and if it is such 
and in the absence of any arthritis of the hip, it will 
disappear in time. 

Third and fourth, the neck and the lower back: 
The complaints are there; the objective findings are 
not there. I am unable to ascertain any disability 
at the present time as regards the neck and as 
regards the lower back. 

Mr. Gearin: Thank you, doctor. You may in- 
quire. 

Cross-Examination 


By Mr. Peterson: 


Q. May I see your notes, doctor? 
A. Yes. 
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Doctor, have you ever removed a coccyx? 
Have I? 

Yes. 

Yes. 

How many coccyges have you removed? 

I cannot tell you offhand. 

Can you tell us approximately how many? 
No, I cannot tell you how many. 

Doctor, why did vou remove a coccyx? 
Because I felt justified in removing, due to 
what I [125] have explained to the jury before. 
There had been evidence of fracture, and there was 
displacement, dislocation, or malunion of the frac- 
ture of the coccyx as a result of the fracture. 

Q. Then, doctor, do you remove them for dis- 
placement of a coccyx? Have you yourself removed 
them ? A. I have. 

@. What is the purpose of their removal ? 

A. The purpose of removal is to eliminate pain. 

Q. Doctor, did I understand you to say that you 
had never seen a coccyx that had failed to respond 
to conservative treatment in the absence of surgery ? 

A. No, that was not my intended statement. 

Q. Would you tell us what the intent of your 
statement was? 

A. The intent of my statement was that in the 
absence of findings which I have just described, 
namely, deformity due to fracture or dislocation, 
displacement, an improper union, that I have never 
seen one that would not respond to conservative 
treatment ultimately. 
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Q. Doctor, you examined Mrs. Walker, the 
plaintiff here, on February 9, 1955, for the purpose 
of testifying; did you not? A. Thats right. 

Q. Doctor, you gave her an examination in your 
office, I believe? [126] 

That is correct. 

You had X-rays taken in your office? 
They were taken at my direction. 

Taken at your direction? 

Yes. I do not have an X-ray in my office. 
Are you skilled in reading X-rays, doctor? 
I beg your pardon? 

Are you skilled in reading X-rays? 

I consider myself so in the field of ortho- 
pedic surgery, yes. 

Q. J wonder if I might have a light box? 

The Court: Which ones did you take, doctor, or 
don’t you know? 

The Witness: I can point them out, your Honor. 


PS Se ae 


(X-rays produced.) 


The Witness: Are all the X-rays here that I 
sent in? 

Mr. Gearin: They are, doctor. 

The Witness: Well, these are the ones. 

The Court: What X-rays do you want? 

Mr. Peterson: I want the X-rays that Dr. Abele | 
testified concerning this woman’s back injury. 


(X-rays, Plaintiff’s Exhibits 30-A, B, C, and | 
D presented to the witness.) 
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(X-rays marked Plaintiff’s Exhibits 31-A 
and 31-B for identification. ) 


Q. (By Mr. Peterson): Doctor, Exhibit 31-A 
is in the [127] X-ray leg box. Now, doctor, I would 
like to ask you if you see in the film any displace- 
ment of the coccyx? A. No, sir. 


@. You can see no displacement of the coccyx? 
A. No, sir. 


Q. Is it in normal alignment? A. Yes, sir. 

Q. Doctor, are you familiar with the term spina 
bifida occulta ? A. Yes, sir. 

Q. Did you see any evidence of spina bifida 
occulta ? i, \eommcitie 

@. I beg your pardon ? A. Yes. 


@. Where is that? 

A. (Witness indicates on X-ray.) 

Q. Doctor, what is the significance of a spina 
bifida occulta in a thirty-five year old woman who 
has had a lumbosacral sprain? 

A. Relative to the lumbosacral sprain? 

@. Yes. 

A. There is no significance, to my mind, what- 


Q. No significance at all? 

A. None whatsoever. 

@. Does a person, a woman who has a spina 
bifida occulta, have a structurally weak back? 

A. She may or she may not have. She does not 
necessarily [128] have. 

Q. Doctor, what is a lumbosacral sprain? 
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A. It is a wrenching strain or tearing, if you 
will, of the muscles and ligaments of the lower back 
involving the lowermost joint of the lumbar spine, 
the joint between the lumbar spine and the fixed 
pelvis. 

Q. Doctor, 1s a spinal fusion a recognized sur- 
gical procedure in the treatment of severe lumbo- 
sacral sprain? 

A. Is a spinal fusion a recognized procedure in 
the treatment of severe lumbosacral sprain? 

Q. What is a spinal fusion of the lower lumbar 
area of the spine a treatment of ? 

A. Lumbosacral sprain is only one of the quali- 
fications for spinal fusion. It itself is not a required 
prerequisite for spinal fusion. 

Q. Doctor, why do you do spinal fusions of the 
lumbar area of the spine? . 

A. We do them because the patients have a com- 
bination of repeated—I mean a number of different 
attacks of the same type of pain and obvious disa- 
bility in the lower back assoaated with inherent 
structural weakness at the lower back, and by that 
I do not necessarily mean the spina bifida that is 
shown here. 

Q. Doctor, have you yourself done spinal fu- 


sions ? A. Yes, sir, many of them. 
Q. In that surgical procedure what do you 
do? [129] 


A. It depends entirely upon what the individual 
condition is and how great the extent is. If we con- | 
sider that the only joint involved in this weakness 
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is the lowermost joint, then our aim it to stiffen 
or stabilize this lowermost joint of the moving 
spine. That is, we speak of it as the lumbosacral 
joint, and in order to do so, and may | use Exhibit 
31-B? 

The Court: Use any exhibit you want, doctor. 

The Witness: This is a lateral view of the same 
area. This is the joint that we were speaking of just 
now. It is neither practicable nor feasible to intro- 
duce a bone graft across the bodies of the vertebrae 
because such necessitates quite extensive procedure 
or entering the abdomen and cutting adjacent to 
the major arteries which is considered to be too 
dangerous; consequently, the procedure is per- 
formed in the back and the httle joints on either 
side of the spinal column which permit this motion 
are curetted out of their joint cartilage and are 
packed in with new bone then in addition to the 
boney rings and spinous process, and then the 
lateral arches are denuded of their lining mem- 
branes down to fresh bone and are packed in with 
solid new bone which nowadays generally is taken 
from the pelvis, from the crest of the ilum over 
here. It used to be taken from the leg. We found 
this is more satisfactory. 

Q. You examined Mrs. Walker on one occasion ? 

A. That is true. 

Q. Doctor, is it your experience that a doctor, 
an [130] orthopedic surgeon, who treats a person 
following trauma and then follows through in a 
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course of treatment would be in a better position to 
diagnose injuries than a doctor who passes his 
opinion on a single examination ? 

A. Is better qualified to diagnose injuries? 

Q. Yes, better qualified to diagnose injuries than 
the doctor who examines on one occasion? 

A. Not necessarily so. 

Q. In this instance did Mrs. Walker relate to 
you her course of treatment? 

A. To some degree, yes. 

«. Did she relate to you that she was treated by 
Dr. John Abele, an orthopedic surgeon? 

A. She did; she did. 

@. Are we dealing here with a question of opin- 
ions among you doctors? Is what you said just 
your opinion ? A. With regard to what? 

Q. With regard to what you—your diagnosis 
and suggested treatment? 

A. What I said with regard to diagnosis and 
my suggested treatment certainly is my opinion. 
I feel that I am thoroughly qualified in that opin- 
ion. 

Q. Doctor, did I understand you to say that in 
eliciting a history from this patient that she told 
vou that she was— or that the car went over the 
embankment south of Albany, Oregon? [131] 

A. South of Albany, Oregon. 

Q. Do you know whether or not she told you 
south or north? 

A. Myr. Peterson, it is my common practice to 
leave the room where the patient is being examined 
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nunmediately after I have completed taking a his- 
tory, to go to my recording dictaphone, and to 
place the history on a record. Now, it is possible 
that in the interval of time I may have confused 
north and south, but it is my recollection and it is 
so stated on this record immediately transcribed 
that it was south. That is all I can say. 

Q. Doctor, did she tell you that the car skidded 
and rolled down an embankment? 

A. That is exactly what she told me. 

Q. Are you sure of that, doctor? A. Yes. 

Q. Upon your examination, this woman had 
pain in her coceyx, pain and tenderness in her 
coccyx; 1s that correct? A. That is correct. 

Q. She had pain and tenderness in her right 
hip? A. Yes. 

Q. She had pain in her low back, particularly 
on the right; is that not correct? 

A. She complained of pain in the low back. 

Q. All of those tests that you gave her were 
given to determine the extistence of injury to her 
back ? A. That is right. [1382] 

Q. It was confined exclusively to her back, to 
her low back, to her coceyx and the low back and 
not to the chest, head, or other injuries? 

A. Just neck, upper back, shoulders, hips. 

Q. She did not have anything wrong with her 
shoulders ? A. No. 

Q. She did not have anything wrong with her 
neck ? A. No. 

Q. She had something wrong with her right hip 
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and her coecyx? A. That is right. 
Mr. Peterson: No further questions. 


Redirect Examination 
By My. Gearin: 


@. Doctor, did you feel that there was any need 
for Mrs. Walker to undergo spinal fusion at this 
time or any other time because of any condition 
that vou found? A. A spinal fusion? 

Q. Yes. A. No, sir. 

Q. On the X-ray Exhibit 31-A again, I would 
like you, doctor, to point out, if you will please, 
where the three segments of the coccyx are and to 
illustrate and show the jury the lack of malfor- 
mation which you reported. 

A. The fixed portion of the sacrum which con- 
sists of several segments fused together ends at 
this point right here [133] where there is a 
joint visible. (Indicating.) Then the first or prox- 
imal segment of the coccyx is here. The second one 
is here, and the tiny terminal is down here (Indica- 
ting). 

Q. When you line that up do you line it up 
with the sacrum, or do you line it up with your hips 
to determine whether or not it is present? 

A. It is lined up with the sacrum. You see, the 
attitude of the patient on the X-ray table at the 
time that this picture was taken is tilted somewhat | 
so that that would tend to give one a false impres- _ 
sion, but, actuallv, in drawing a plumb line straight | 
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through the sacrum it passes nearly directly 
through the coccyx. There is a little tilting off to- 
wards the right well within the range of normal 
limits. There are no two coccyges exactly like and 
none that are exactly symmetrical with your human 
body. 

Mr. Gearin: I have nothing further, doctor. 


Recross-Examination 
By Mr. Peterson: 


Q. Doctor, would you take your own X-ray of 
a similar character and compare it with that one? 
Is there any difference with that one and the one 
you previously testified that Dr. Abele—— 

Mr. Gearin: He used that one too. 

The Court: He used that one too. Dr. Abele used 
his X-rays. 

Mr. Peterson: That is all. [134] 

Mr. Gearin: That is all. 


(Witness excused.) 


Mr. Peterson: There has been referred to in the 
deposition of Mr. Burr what is called the driver’s 
Sign-out Sheet that I have marked as a pre-trial 
exhibit which counsel has produced, and I will eall 
Mr. Swan to identify it. 

Mr. Gearin: There is no necessity. It has been 
identified by Mr. Swan. 

The Court: It is admitted. 
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(Document, Driver’s Sign-out Sheet, marked 
Plaintiff’s Exhibit 10 for identification and 
received in evidence. ) 


Mr. Peterson: JI think it might require some 
explanation, your Honor. 
The Court: Very well, call Mr. Swan. [135] 


Toa SWAN 
a witness produced in behalf of plaintiff, having 
been first duly sworn, was examined and testified 
as follows: 
Direct Examination 


By Mr. Peterson: 


What is your full name? 

heodore M. Swan. 

Theodore M. Swan? 

hat is right, 

By whom are you employed? 

West Coast Fast Freight, Incorporated. 
About how long have you been so employed ? 
About eleven years. 

In what capacity are you employed? 

A. District Manager of the Portland area. 

Q. Can you tell us just generally what your 
duties are? 

A. Well, it is general duties of operating the 
company within this district, supervision of ter- 
minals and the local people working in this area, 
carrying on company business. 

Q. Mr. Swan, are you familiar with the prac- 
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tices of the West Coast Fast Freight in respect to 
dispatch of trucks? A. Yes, quite familiar. 

Q. There has been handed to you, I think, what 
has been marked as Plaintiff’s Exhibit 10, and I 
will ask you what that is. 

A. This is what they use as a driver’s Sign-in 
and Sign-out [136] Sheet. It has two different— 
well, this particular one is a sign-out sheet. What we 
have, we have two different types of sheets. One is 
a sign-in sheet; one is a sign-out sheet. For example, 
if a truck came out of Seattle into the Portland 
District, into the Portland Terminal rather, he 
would sign in on one sheet showing the truck num- 
ber, the trailer number, the manifest number which 
covers the load of freight, his point of destination, 
the time he arrives at the terminal, and then the 
driver signs it so that we would have a record of 
the equipment that comes in and out of the terminal 
at all times. This particular one here is a sign-out 
sheet. It shows at the top Station No. 2 which is 
identified for Portland. Portland station in our 
company is known as Station No. 2. It carries the 
date of 5-2-53. This the Portland sign-out sheet 
under the date of May 2, 1953 and May 3, 1953. 

Q. Do you see on that document the signature of 
M. L. Burr? A. No, I do not see it on here. 

Q. I believe it is on the second page. 

A. Oh, yes, it is there. I do. 

Q. Are you familiar with the signature of M. 
L. Burr? 

A. No, not his personal signature, but I have no 
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reason to believe but what this was not his sig- 
nature. 

Q. Are you personally acquainted with Mr. 
Burr? A. Yes, 1 am. 

®. On the mght of May 2, 1953, was ir. Ee Siow 
in your [137] employ, employ of the West Coast 
Fast Freight? A. Yes, he was. 

Q. Was he dispatched with a truck and trailer 
out of Portland, Oregon? 

A. According to this sign-in, sign-out sheet, yes, 
he was. He was dispatched out of Portland. 

The Court: Is there any question about that? 

Mr. Gearin: No, your Honor, there never has 
been. 

The Court: What is the purpose of this, to 
show that he was working in the course of his em- 
ployment? 

Mr. Peterson: No, we want to show the time 
that the truck left Portland, Oregon, and the time 
that it was at Jefferson Junction. That is the pur- 
pose of it. 

The Court: Will that show it? 

Mr. Peterson: This establishes a leaving point. 

The Witness: Yes, this will show it. 

Mr. Peterson: And a leaving time. 

Mr. Gearin: There has never been any dispute 
about that. 

The Court: Is that exhibit in evidence? 

Mr. Peterson: Yes, your Honor. I think it ought 
to be explained; otherwise, the Jury won’t under- 
stand what it is. That is the purpose in mind. 
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Mr. Gearin: We have Burr’s deposition, vour 
Honor. 

The Witness: This shows that Mr. M. L. Burr 
signed out in Portland Station with equipment 
3499, trailer No. 7900 [138] and 7901; destination 
Oakland, at 10:40 p.m. According to this sheet, 
it was May 3, 1953. 

Q. (By Mr. Peterson): May 3rd? 

A. According to the heading on the sheet, yes, 
it was May 3, 1953. 

Q. Mr. Swan, do you know what time the truck 
and the two trailers left Portland, Oregon? Do you 
know of your own personal knowledge? 

Ae Noel do not. 

Q. Can you deseribe the appearances of that 
truck and the two trailers or that tractor and two 
trailers ? A. Yes, J ean. 

@. Would you describe it to the jury? 

A. 3499 I am not familiar with the make of it, 
but it is a single axle tractor, single axle drive 
tractor. In other words, we have a front axle and 
one driving axle 7900 and 7901 is what we eall all 
doubles. In other words, it was a tractor with one 
semi. Then there is a trailer behind that, and you 
have three units on this, and we simply call them 
trains. We call them doubles. There is lots of them 
running around Portland in this vicinity. Consoli- 
dated Freightways are operating a lot of them at 
this time. It is what we call a set of doubles. 

Q. What was the color of the tractor, the upper 
portion ? 
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A. The Traetor, the bodies would be black, and 
the cab and hood would be red. [189] 

Q. What would be the appearance or color of 
the two trailers? 

A. These two trailers, if I reeall them—are no 
longer in the fleet—are stainless steel Freuhauf 
trailers. 

Q. Is there any sign or indication on the front 
portion of either one of those trailers? 

A. I would have to quote that from memory. It 
is a company policy that all equipment carries 
lettering on the front end of each trailer. 

Q. What color is the lettering? 

A. It is red letters with a white baekground. 

Q. What does it say? 

A. ‘West Coast.”’ 

Q. Where is that lettering? 

A. That lettering, on our equipment the stand- 
ard policy is that 1t is mounted at the very top of 
the front of the van and also on the back doors. 

Q. How long is that entire rig from the front 
end of the tractor to the rearmost portion of the 
trailor, the last trailer? | 

A. The over-all length of this equipment is 60 
feet 

Q. Mr. Swan, do you personally know whether 
or not on May 2nd, 1953, the equipment that you 
have described there was equipped with clearanee 
lamps? a Wiha? 

_Q. Was equipped with clearance lamps? 
A. Iam positive of that. I say I am positive of 


West Coast Freight Co., ete. 167 


(Testimony of T. M. Swan.) 

that [140] because all equipment goes through the 
shop before it leaves the terminal, for equipment 
imspection. 

Q. Do you know whether or not it was equipped 
with reflectors ? 

A. I am confident that it was. 

Q. When you say you are confident is that 
from your personal knowledge or do vou just 
assume it? 

A. That is from the company’s procedures and 
policies that no equipment can go any place—— 

Q. Is it possible for the truck driver during the 
operation of that truck to discontinue the lighting 
of the clearance lamps? 

A. I would say very doubtful when an employee 
that has been with the company as long as this man 
has and never violated a company policy. 

Q. Now let me ask you, the thing I want to ask 
you is this: ean a truck driver shut off Clearance 
lamps ? 

A. Not in our fleet, no. It is against [CC regula- 
tions. Your headlights have to be up with the 

The Court: Is it mechanically possible to do it? 

The Witness: No, not under the ICC’s regula- 
tions. 

Mr. Peterson: I don’t think you understand 
the question, Mr. Swan. Can a truck driver 
mechanically disconnect the clearance lamps whether 
it is against the ICC’s regulations or not? 

A. Oh, certainly he can reach in there and pull 
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the [141] wires off, something like that, but it is 
not connected by a separate switch. 

Q. You do not have a separate switch for that? 

#&. Not fof our rigs, no. 

Q. On that rig? 

A. I ean’t say about that, but I know our 
company has always complied with I.C.C. rules. 

Q. Could vou say as to that rig? 

A. 1 eouldn’t say personally, no. 

Q. Do you personally know when the truck 
arvived at any particular destination ? 

A. I couldn’t say it personally. There is records 
to show when it arrived at destination or at dif- 
ferent points, yes. 

Q. Where are those records? 

A. Itis merely to show you like this. (Indicating 
Plaintiff’s Exhibit 10.) 

Q. What is a tachograph? 

A. A tachograph is a mechanical hlsrive that 
records the speeds and revolutions of the motor. 
Is that part of your equipment? 

It is not standard. It is an accessory part. 
Was there a tachograph on this rig? 

I would say yes. 

Was there a record made of the movement 
of ae rig [142] on the night of May 2nd and the 
morning of May 3rd, 1953? 

A. It would record speed of equipment, revolu- 
tions of the motors, yes. 

Q. Do you know where that record is? 

A. No. 
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Q. Mr. Swan, do you know whether or not 
your truck driver, M. L. Burr, kept a driver’s log? 

A. Yes. 

Q. Do you know where the driver’s log is? 

A. Do I know what? 

Q. Do you know where the driver’s log is con- 
cerning the log of May 2nd and May 3rd, 1953? 

A. No, I know where it would be in our records, 
yes, but I couldn’t say the exact location of it at this 
time. 

Q. Have either of those records been destroyed, 
to your personal knowledge? Apo 

Mr. Peterson: You may have the witness. 


Cross-Examination 
By Mr. Gearin: 


Q. How high is that sign on the first trailer? 

A. Well, our trailers are twelve foot six over-all. 
I would say this sign, offhand actual measurement 
from the bottom of it would be right on 11 feet, and 
the top would be right on 12 feet. That is on the 
front end of the trailer. 

@. Mr. Swan, does the care of the tachograph 
and the driver’s [143] log after the drivers turn 
them in come within your direct job? Do you have 
anything to do with keeping them? 

A. No, nothing whatsoever. 

Q. Isn’t it a matter of fact that they are des- 
troyed within ten days? A. How is that? 

Q. Are not the tachograph and the driver’s logs 
destroyed after ten days? 
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A. I ecouldn’t say on that. 

Q. You do not know about that one way or the 
other? 

A. No, that is all handled in our transportation 
department. I am familiar with it. 

@ That is all up in Seattle, is? 

A. At the time it was. Now, it is in Oakland, 
Galifoitnia. 

Mr. Gearin: That is all. 

Mr. Peterson: That is all. Your Honor, I desire 
to read into the record as an admission part of the 
testimony taken of M. L. Burr. 

Mr. Gearin: I think we had better have all of it, 
vour Honor. 

The Court: The entire deposition will be read 
into the record. Do you want to start reading at 
the beginning and go right straight through ? 

Mr. Gearin: I would like to direct the Court’s 
attention to page 12, the question by Mr. Peterson, 
line 11, and the answer on lines 11, 12, and 18, which 
I think we [144] should take up im advance of 
reading the deposition, your Honor. This is page 12. 
Line 12, the information elicited on cross-examina- 
tion by Mr. Peterson, we would ask that that be 
stricken. 

The Court: Is there any objection? 

Mr. Peterson: No objection. 

The Court: It may be stricken. 

Ladies and gentlemen of the jury, we are going 
to adjourn for the day. I desire to warn you that 
when vou go home do not talk about this case to 
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anyone because both the plaintiff and the defendant 
are entitled to have you decide this case upon the 
evidence that is introduced in this courtroom and 
not upon any advice that you might get from 
some of your relatives or friends. It may very 
well be that they would give you good information, 
but the point is that there is no way for the attorney 
for the plaintiff or the attorney for the defendant 
to know what is told you, and you may get bad 
information that may be damaging either to 
the plaintiff or to the defendant; therefore, 
I urge you once again please do not talk about 
the case to anyone else. Please do not make up 
your minds as to how this case should be decided. 
You have heard only part of the testimony, and 
tomorrow morning you are going to hear the rest 
of it. Then you are going to hear from the attorneys, 
and the attorneys are entitled to a respectful 
hearing. You need not agree with them, but they 
are entitled to a hearing. [145] Then you are 
going to find what the law is from the Court. 
Until that time please do not make up your 
minds. Please return at ten o’clock tomorrow 
morning. 
(Thereupon, the jury retired.) 
(Discussion between Court and counsel.) 

Mr. Peterson: J think we might dispose of one 
other matter while we are here. You have no ob- 
‘ection to the Albany General Hospital records 
going into evidence; is that correct? 

Mr. Gearin: I have not any objection to any 
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of the records going in, subject to his Honor’s 
ruling that no opinion of the doctor’s or of the 
nurses’ go in or of letters of counsel. I wanted to 
say, your Honor, that there are numerous refer- 
ences to insurance in the Hospital records, and 
that is one thing I wanted to keep out. 

Mr. Peterson: I think that would be proper, 
and we would not offer that, but I do offer the 

'bany General Hospital records in evidence, and 
I understand that you looked at it and said you 
would have no objection. 

Mr. Gearin: I had no objection. 

Mr. Peterson: Now, that includes the authoriza- 
tion by Mrs. Walker to Mr. Gearin and two other 
persons to examine the hospital records, the Albany 
Hospital records. You said you have no objection to 
them? 

Mr. Gearin: No, just as long as you do not tell 
the jury who those other persons are. [146] 

Mr. Peterson: If you object to it, I can offer 
it in evidence. 

The Court: There is no question about that. 
Take that part out. With reference to the matters 
in the documents that refer to insurance, how are 
you going to take those out of the record? 

Mr. Peterson: Your Honor, I am not going to 
offer in evidence the records of the TB Hospital 
nor the hospital records of Good Samaritan Hos- 
pital. The doctor referred to them to refresh his 
recollection, but I am not going to offer them in 
evidence. 
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Mr. Gearin: The Albany Hospital, to that I 
have no objection. 

Mr. Peterson: The Aibany General Hospital, 
and Matson Memorial Hospital? 

Mr. Gearin: I have no objection to Matson. 

Mr. Peterson: You have looked at it, and there 
were several documents. 

Mr. Gearin: I looked at what you showed me. 

The Court: Look them over, and if you do not 
have any objection we shall admit them tomorrow 
morning. If you do have objection, make your ob- 
jection. Then I shall rule on it. 


(Evening recess taken.) [147] 


Morning Session, Thursday, February 24, 1955 
10:00 a.m., Trial Resumed 


(The following proceedings were had out of 
the presence of the jury:) 


Mr. Peterson: Your Honor, I would want to 
read a part of the deposition of M. L. Burr for 
the purpose of offering it as an admission on the 
part of the defendant Burr. 

The Court: How much of the deposition do you 
want to read? 

Myr. Peterson: Not very much, your Honor. I 
think less than a page. 

Mr. Gearin: I do not think that is fair, your 
Honor, to take a page out of the context. 


(Discussion between Court and counsel.) 


(Jury returns to the jury box.) 
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The Court: This was a deposition taken to per- 
petuate testimony, which may be somewhat different, 
but rule 26 (d) 4 provides: ‘‘If only part of a 
deposition is offered in evidence by a party, an 
adverse party may require him to introduce all of it 
which is relevent to the part introduced, and any 
party may introduce other parts.” 

Therefore, I am going to rule that if you want to 
introduce part of it the whole deposition will be 
read at this time. You may do it any time you wish. 

Mr. Peterson: Very well, your Honor. 

The Court: If you do not want to do that, then I 
understand that the other portion of the deposition 
which [148] was taken will be introduced anyway. 

Mr. Peterson: Just so that the record shows 
that we do not desire to be bound by the testimony 
except as to the admission made by the defendant 
mm. L. Burt. 

The Court: You are never bound by the testi- 
mony of the defendant, an adverse party. It is just 
a matter of convenience. Do you desire to have the 
deposition read now, or do you want to have Mr. 
Gearin read the deposition in evidence? 

Mr. Peterson: Let him read it. 

The Court: Very well. 

Mr. Peterson: May I have leave to recall Mrs. 
Walker? 

The Comt: You may. [149] 
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DOROTHY 8S. WALKER 
recalled, testified as follows: 


Direct Examination 
by Mr. Peterson: 


Q. Mrs. Walker, you have been sworn yester- 
day to tell the truth. You are still under oath. 
I assume that you understand that. A. Yes. 

Q. Mrs. Walker, would you tell the jury what 
occurred in relation to injury on May 10, 1952, at 
Jake’s Crawfish ? 

A. Yes, I was going down to Jake’s with my 
son and a friend for dinner. In the entrance of the 
restaurant there was a rubber mat. When I stepped 
up on the mat it shd, rolled from under me, and I 
fell on my left side. 

Q. Would you tell the jury what injuries that 
you received as near as you yourself know? 

A. Some injury to my lung—or chest, I should 
say, not the lung; injury to my left—bruise to my 
left leg and upper left back. 

Q. How long did you have pain or discomfort 
from those injuries? 

A. I had some discomfort from the chest injury, 
I think, approximately two weeks, and about the 
same length of time for the severe discomfort from 
the leg injury. However, it was sore on pressure 
and continued to have some soreness, I think, until 
along in the early fall, about August perhaps. 
Then it completely went way. [150] 

Q. Did you consult a doctor pertaining to those 


176 Dorothy S. Walker vs. 


(‘Testimony of Dorothy S. Walker.) 
injuries ? a.  VYessdicdid: 

Q@. Who was that doctor? A. WF Tegan. 

Q. Do you know whether he is now living? 

me 6Nowsir, I do nok 

Mr. Peterson: Might I ask leave of the Court 
to ask the witness—it would really be rebuttal—with 
respect to the examination of Dr. Orville Noble 
Jones? It technically would be rebuttal. 

Myr. Gearin: I have no objection at this time, 
your Honor. 

The Court: Very well. 

Q. (By Mr. Peterson): Mrs. Walker, how long 
did it take Dr. Orville Noble Jones to examine you 
on February 9, 1955? 

A. You mean the Dr. Jones who was here yes- 
terday ? 

Q. Yes, who testified. 

A. Oh, approximately ten minutes. 

Q. Did he take any notes at the time he first 
talked to you? 

A. No, he did not. He came in this room where 
I was disrobed waiting for him and asked me 
questions, but he did not write anything down. 

Q. Did he leave the room before making any 
notations at all? A. Yes, sir. 

Q. Did you tell him that you were injured when 
the car in which you were riding went off the 
highway south of Albany? [151] 

fe No, sir, | am sure’ ft did nome can’t 1 
member. It was a long conversation, and I couldn’t 
possibly remember all of the exact words. I couldn’t 
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two seconds after we were completed talking. I do 
not think anyone could. I do not believe Dr. Jones 
could. It was a long conversation. 

Q. Did you tell Dr. Jones that the car which 
you were driving skidded and rolled down an em- 
bankment ? 

A. I have never stated that the car rolled. I 
have said that I assumed that it did not turn over. I 
don’t—I have never claimed to know what hap- 
pened. 

Q. But my question is did you tell Dr. Orville 
Noble Jones that? A. No. 

Mr. Peterson: You may take the witness. 


Cross-Examination 
By Mr. Gearin: 


Q. Mrs. Walker, do you recall where you were 
on August 27, 1952, if you were in Portland or not? 

A. August 27th? 

Q. Of 1952. You were in Portland; were you 
not? A. Well, sir, I would not really know. 

Q. Were you outside of Multnomah County at 
that time? 

A. Part of the time during that period I lived 
with my sister down in Siletz, and if you could 
tell me what you are referring to I can probably 
tell you. 

Q. I am referring to an affidavit that was filed 
by [152] Mr. Pozzi, Mr. Peterson’s partner, on 
August 27th wherein he verified a complaint for vou 
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on the basis that you were not within Multnomah 
County, Oregon, and that he had knowledge of the 
fact as of that date. 

A. I am afraid I don’t understand what you 
mean, Mr. Gearin. 

Q. The significance, Mrs. Walker, of August 27, 
1952, is this. There was on that date filed in the 
Cireuit Court of the State of Oregon a complaint 
seeking the sum of $25,000 general damages and 
an unstated amount of special damages by reason 
of the injuries which you sustained at Jake’s. On 
that date Mr. Frank H. Pozzi, your lawyer and Mr. 
Peterson’s partner, made an affidavit and filed it in 
that cause to the effect that you were not then 
within Maultnomah County, Oregon, and that he 
had knowledge of the facts. Can you help us on 
that as to whether or not you were in Portland on 
that date? 

A. I eouldn’t say whether I was in Portland on 
August 27th or not. If I was in Mr. Peterson’s 
office and signed papers, [ probably was; definitely 
I was. I know I wasn’t living in Portland at that 
time. : 

Q. Mr. Pozzi was one of your lawyers at that 
time? 

A. Well, Mr. Peterson and Mr. Pozzi are part- 
ners. 

Mr. Gearin: J think that is all at this time, Mr. 
Peterson. 
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(Testimony of Dorothy S. Walker.) 


Redirect Examination 
By Mr. Peterson: 


Q@. Mrs. Walker, when was the last time when 
you were [153] treated by a doctor for the injury 
sustained on May ....? 

The Court: I think this is going beyond the 
eross-examination. If you want to ask her about 
whether she was in Portland on that day, that is 
perfectly all right. 

Q. (By Mr. Peterson): Mrs. Walker, can you 
say whether or not you were or were not in Port- 
land, Oregon, on August 27, 1952? 

A. Well, no, that has been too long ago. If I 
signed papers 

The Court: She does not know. 

The Witness: I do not know. 

Q. Did you authorize us to file a complaint for 
you on account of injuries sustained at that time? 

A. Yes. 

Mr. Peterson: That is all. Plaintiff rests, your 
Honor. 

The Court (To Mr. Gearin): Call your witness. 

Mr. Gearin: I would like, your Honor, if I may, 
at this time to have the clerk read with me the 
deposition of M. L. Burr, and I would like to call 
to Mr. Bishop’s attention the fact that the question 
and answer beginning on line 11, page 12 have been 


stricken. 
The Court: Ladies and gentlemen, I do not 
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know whether on any other case that you have sat 
on vou heard any depositions read, but M. L. Burr 
who is a defendant resides in Washington. His testi- 
mony was taken for this trial. [t was taken under 
courtroom conditions. In other words, [154] prior 
to the time that Mr. Burr began to testify he was 
sworn just as the witnesses here are sworn to tell 
the truth, and then he was interrogated by an as- 
sociate of Ma. Gearin’s, and he was then cross- 
examined by Mr. Peterson. All of his answers, as 
well as the questions, have been recorded, and now 
we are going to try to re-enact that situation here. 
My. Bishop, the clerk, will act as Mr. Burr, and 
Mr. Gearin will read the questions that were pro- 
pounded to him by an associate of Mr. Gearin’s. 
Mr. Peterson will ask the questions that were asked 
on cross-examination. 

Mr. Peterson: Your Honor, I assume that the 
deposition is being read by the defendant, the West 
Coast Fast Freight, Incorporated, on behalf of West 
Coast Fast Freight, Incorporated, for the reason 
that M. L. Burr is not available as a witness. Do I 
correctly understand ? 

Mr. Gearin: It is being read on behalf of both 
defendants, vour Honor, on the ground and for the 
reason that Mr. Burr cannot be here. 

Mr. Peterson: Is not available as a witness? 

Mr. Gearin: Yes. 


(Thereupon, the deposition of Miles L. Burr 
taken February 12, 1954, at Seattle, Washing- 
ton, and heretofore identified as Plaintiff’s Pre- 
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trial Exhibit C for identification, was read into 
the record as follows): [155] 


DEPOSITION OF M. L. BURR 


Direct Examination 
By Mr. Martin: 


Q. Will you state your name please? 
A. Miles L. Burr. 


Q. And you live in Seattle? A. I do. 
Q. Are you married? A. Yes. 

Q. And how old are you? A. Pardon? 
@. How old are you? A. Thirty-eight. 
Q. What is your present occupation? 


A. Business agent for the Teamsters’ Union, 
Loeal 174, Seattle. 

Q. And how long have you worked in that ¢a- 
pacity ? 

A. Since August—correction—sinee September 
28, 1953. 

Q. Prior to September 28, 1953, who were vou 
employed by? A. West Coast Fast Freight. 
Q. In what capacity? A. As a driver. 

Q. How long have you had experience driving 
heavy truck equipment ? A. Twenty years. 

Q. Did you also work for the West Coast Fast 
Freight in [156] some capacity other than as a 
driver? A. Yes. 

Q. What was that? 

A. Various, including terminal manager, safety 
engineer, line dispatcher, loading foreman, and 
driver. 
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Q. When did you work as safety engineer? 

A. From January, 1949, until August, 1950. 

Q. Were you employed as a driver by the West 
Coast Fast Freight on May 2, 1953? 

A. Yes, sit. 

Q. What was your run at that time? 

A. Iwas on what they call a roll and rest opera- 
tion, running to and from Oakland, California, to 
Portland and Seattle. 

Q. At that time was Partland your starting 
point for trips south? 

A. For that particular trip, yes. 

Q. Did you make a trip for the West Coast Fast 
Freight on May 2, 1953? A. I did. 

Q. And what type of equipment were you driv- 
ing on that particular trip ? 

A. It is know in the trade as a set of doubles 
or train, which consists of a tractor and two trail- 
ers. 

@. And what was your tractor number? 

A. I will have to—— [157] 

Q. (Interposing): I have it listed here. If you 
want to refresh vour recollection: 

. (Interposing): 3499, I believe. 

Q. Tractor 3499? A. Yes. 

Q@. And were the trailers 7900 and 7901? 
A 

Q 


> 


. That is correct, 
. On that occasion you were carrying, I as- 
sume, a load of cargo? A. That is right. 
@. What time did you leave Portland ? 
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A. I left Portland at approximately 11:30. The 

exact time—let us put it about 11:30. 

On what date? 

May 2nd. That is p.m. 

That is May 2nd, 1953? 

That is right. 

At about 11:30 p.m.? 

That is correct. 

And what was your destination ? 
Oakland, California. 

And what route did you take? 

99 East. 

Did you make any stops on that run? 
Yes. 

. Where was your first stop after leaving Port- 
land? [158] A. Cottage Grove, Oregon. 

Q. What time did you arrive at Cottage Grove, 
Oregon ? 

A. Approximately 2:30. Let me see—I think that 
is correct. I would have to check the logs to be 
sure. 

Q. How long a run is it from Partland to Cot- 
tage Grove? A. 147 miles. 

Q. 147 miles? 

A. Yes. I may be wrong on that arrival time. I 
would have to check the logs. 

Q. Well, how long in hours generally does it 
take to go from Portland to Cottage Grove? 

A. Oh, it would take 

Q. (Interposing): Would it take yon at least 
three hours to drive down there? A. At least. 


OPOPrPOrororore 
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Q. Or longer? A. Or longer. 

Q. Have you made that run a good many times 
so that you are familiar with the route? 

A. Yes. 

Q. Would it be closer to 3:30 that you arrived 
at Cottage Grove to go 147 miles? 

A. It would be closer to 4:00: What did I say? 

Q. You said at least three hours, which would 
miraleesit 2:30) 

A. Two-thirty would make a total of three hours. 
No, it would run closer to 4:00—it would be 3:30 
instead of 2:30. [159] 

Q. Did you make any stops at all between Port- 
land and Cottage Grove on that occasion ? 

A. No. 

Q. How long were you at Cottage Grove? 

A. As I remembered, from the statement that I 
made later on in regard to this, I think there was 
some mechanical trouble which involved fixing a 
throttle arm, which consumed approximately an 
hour. 

Q. Did you fix the throttle at Cottage Grove? 

A. Yes. | 

Q. What was wrong with the throttle that re- 
quired fixing? 

A. Well, the throttle rod or the throttle lever 
became disengaged from the actuating arm on the 
fuel pump. The cotter pin came out of it, and I 
replaced the cotter pin with a piece of wire. 

Q. Is that a common thing? A. Quite. 

Q. On that equipment? A. Yes. 
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Q. Does that come about through ordinary wear ? 

A. Yes. 

Q. And loosening up? A. Yes, 

Q. Now from Cottage Grove where was your 
next stop? 

A. I believe it was Roseburg, Oregon. 

Q. And from there you went on to [160] Oak- 


land? A. I went on south. 
Q. And you eventually reached your destina- 
tion? A. Yes, that is correct. 


Q. Now, before leaving Portland on that trip 
did you inspect your equipment? 

A. Thoroughly. 

Q. And was the equipment—that is, the tractor 
and the trailers in good order when you left Port- 
land? 

A. In first-class condition; excellent condition. 

Q. Did you have any trouble on the way other 
than with the throttle that you mentioned ? 

A. No. 

Q. Was your throttle still working when you got 
into Cottage Grove, or was it missing, or what oc- 
casioned your stopping to fix it? 

A. Well, it depends in what position your 
throttle arm is when it becomes disengaged. The 
engine will run away with itself, or you cannot 
get the engine to turn up. In this particular ease it 
would not turn up. In other words, it fell off in 
the closed position. 

Q. At what point on the trip did you first notice 
that the throttle was giving you any trouble? 
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A. You don’t notice any trouble until it falls 
off. You have all your trouble at once in a ease of 
that kind. 

Q. Well, were you in Cottage Grove when it 


came to your attention? [161] A. Yes. 
Q. Had you noticed it before that at all? 
A No. 


Q. Now, what was the condition of the lights on 
this equipment? 

A. The lights were in good working order, and 
burning. 

Q. Do you remember passing South Jefferson 
Junction on the way from Portland to Cottage 
Grove ? 

A. Ino doubt passed it, but there is no particu- 
lar incident that would make me remember passing 
it ; 

Q. How far is it from Portland to South Jef- 
ferson Junction? How many miles? 

A. It is seven miles north of Albany—seventy- 
five miles. 

Q. Do you know what time you would normally 
go through South Jefferson Junction, leaving Port- 
land at 11:30 at night? 

. A. Probably an hour an a half or an hour 
and forty minutes after leaving Portland. 

Q. What time would that put you into South 
Jefferson Junction? 

A. Eleven-thirty, an hour and a half later would 
be one o clock or 1:10. 
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@. Were you held up at any point on the road 
between Portland and Cottage Grove because of 
congested traffic or anything, or did you drive 
straight through ? 

A. I was not held up. There were no unusual 
events. 

Q. Was it what you would call a normal trip ? 

A. Yes, quite. [162] 

@. Did you pass the scene of any accident on 
the road with reference to South Jefferson Junc- 
tion? A. No. 

@. Or anywhere in the vicinity of Albany? 

ieee NO: 

Q. As far as you know, did you keep on your 
side of the center line at all times driving south? 

A. I did. 

Q. Was your equipment involved in any acci- 
dent on the way between Portland and Cottage 
Grove? A. No, sir. 

Q. Was your equipment damaged in any way? 

A. No, sir. | 

Q. Now, after coming to Cottage Grove and 
repairing this throttle did you inspect your equip- 
ment again before you started out? 

A. Visually you inspect your equipment every 
time vou are on the ground. You look to see if all 
your lights are burning; you kick your tires to see 
that they are all with normal air pressure and in a 
sense you inspect the equipment again. 

Q. Did you observe any marks on your equip- 
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ment or damage to your equipment at all at Cottage 
Grove? A. None. 

Q. Then did you have occasion to inspect your 
equipment [163] again at Oakland? 

A. Visually, yes. 

Q. Before vou came back? 

A. Before I eame back I gave it a thorough in- 
spection on leaving Oakland. 

Q. And did you observe any marks of damage 
to vour equipment at all? 

A. No; none whatsoever. 

Q. <A claim has been asserted, Mr. Burr, that 
vour truck and equipment crowded another vehicle 
which was going north on Highway 99K in the 
vicinity of the South Jefferson Junction off of the 
road. Did vou cause any other motor vehicle to go 
Oi the™road™at any point on that trip? 

A] Oo, si. 

Q. As far as traffic is concerned, was there any- 
thing unusual about your trip from Portland to 
Cottage Grove that night? 

A. Nothing unusual. 

Mr. Martin: That isall. 


Cross-Examination 
By Mr. Peterson: 


Q. Mr. Burr, your first name is Miles? 
A. That is correct. 

Q. What is vour middle name? 

A. Lineoln. [164] : 
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What is your home address here in Seattle? 
411 Boyleston Avenue. 
Did you formerly live in Portland, Oregon? 
Never. 
In May of 1953, was your home in Seattle? 
mes. 

Mr. Peterson: I think you did not desire me to 
read the following. 

Mr. Gearin: You stipulated that it might be 
stricken. 

Mr. Peterson: Beginning on that line, line 5? 

Mr. Gearin: Yes. 

Mr. Peterson: Where do you desire me to start 
in again? 

Mr. Gearin: I think at the top of page 13 would 
be satisfactory. 


POrPOPS 


(Thereupon, the reading of the deposition 
was continued as follows) : 


Q. (By Mr. Peterson): My. Burr, did I un- 
derstand you to say that you left Portland, Oregon, 
that night at 11:30? 

A. I actually moved out of town at that time. 

Q. Now, when you say that you moved out of 
town, where did you get in the truck? 

A. On company premises, Portland, Oregon. 

Q. Where are the company premises that vou 
refer to? A. 2500 Northwest 25th. [165] 

Q. 2500 Northwest 25th? 

A. That is right. That is the West Coast Fast 
Freight Terminal in Portland, Oregon. 
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@ Now, when you get in the trugk do you 
normally sign a company record, indicating the time 
that you depart? 

A. Not exactly the time that vou depart. It is 
the time that you report for work. 

Mr. Martin: In that conneetion the attorneys in 
Portland asked me to show vou the Driver’s Sign- 
out Sheet for that day (handing doeument to Mr. 
Peterson), in case you desire to use it. 

0. (By Mr Peterson): Me. Bury FT hand you 
a document here which is not marked but has 
printed on the face of it ‘West Coast Fast Freight, 
Inc., 650 Hanford Street, Seattle 4, Washington,”’ 
and down on the fourth line there appear the 
figures, ‘‘Truck No. 3499 and Trailer Nos. 7900 
and 7901,’’ and then the words, ‘‘Destination,”’ and 
under the column, ‘‘ Destination,’’ the letters ‘‘Oak,”’ 
and under the column ‘‘Time left,’’ the figures 
‘*10:40,’? and then following that a signature, the 
signature purporting to be the signature of M. L. 
ur. 

Now, I will ask vou, Mr. Burr, is what I have 
just read to vou—does that mean that you came to 
work at 10:40, 20 minutes to 11:00, or does that 
mean that vou departed in the truck from 2500 
Northwest 25th Avenue at [166] the West Coast 
Fast Freight Terminal at 10:40? 

A. The time entered in the column that you 
refer to, to which my signature follows, refers to 
the time that I reported for work. I might add that 
the bills and all the documents necessary to start a 
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trip are placed close to the time clock, and the sign- 
out sheets, and when I pick up those bills and 
punch my trip card out, I sign that time out at that 
time. 

Q. Then that figure of 10:40 p.m., simply means 
the time that you reported for work? 

A. That is correct. 

Q. What was the usual hour that you reported 
for work ? 

A. Any time that IT am called. Two hours follow- 
ing any time that I am called. That is in the Union 
agreement. 

Q. Do you recall the kind of cargo that was 
being hauled on this truck and two trailers? 

ma No, I don’t recall. 

Q. Approximately how long in length is the 
truck and the two trailers when the two trailers are 
hooked together and the two trailers hooked onto the 
truck? How long is the entire train ? 

A. Sixty feet. 

Q. Do you recall whether or not you had a full 


cargo load? A. I don’t reeall. 
Q. You don’t remember the kind of cargo that 
vou were hauling ? ee Nome lou] 


Q. Do you know what time you were destined to 
arrive in Oakland, California ? 

A. For Monday morning delivery, or second 
morning delivery, I should say. 

Q. You mean by that, was there a specific hour 
that you were destined to arrive in Oakland? 

aw No. 
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Q. Approximately how long did it normally take 
you to drive from Portland, Oregon, to Oakland, 
California ? 

A. The driving time involved totals approxi- 
mately 20 hours—20 to 21 hours, and in between 
two sessions of driving at the wheel, to be in accord 
with the ICC requirements, you must take eight 
hours sleep or rest away from the equipment. It was 
a total of 28 or 29 hours after departure. 

Q. Did you have a relief driver with you? 

A. I beg your pardon? 

Q. Did you have a relief driver with you? 
&. No, sir. 

Q. When you left Portland were you alone? 
A. Yes, sir. 

Q. Did you have in the truck a log—a driver’s 
log? A. Yes. 

Q. And did you make any entries in the driver’s 
log the following day or at any time within 24 
hours from 10:40 p.m., May 2nd? [168] 

A. The logs are kept on a current basis—cur- 
rent meaning within eight hours. 

@. And did you make any entries in the log— 
in the driver’s log? A. Yes, sir. 

Q. When did you make the first entries? 

A. We would have to look at the logs to de- 
termine that. 

Q. Do you know where the driver’s log is? 

F. @ es, sir’. 

Q. Where is it? 
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A. In the custody of the West Coast Fast 
Freight, 650 Hanford, Seattle. 

Mr. Peterson: I said the following words to 
Mr. Martin, the attorney: 

‘Counsel, you do not happen to have the driver’s 
log here?’’ 

Muewiartin: No, I do not. As a matter of fact, 
I asked them to send it up if they had it available, 
and they may have it in Portland. 

Q. (By Mr. Peterson): Did you make entries 
in the driver’s log of all the stops which you made 
after you departed from 2500 Northwest 25th Ave- 
nue, Portland, Oregon? A. Definitely. 

Q. Do you recall at any time after you departed 
from 2500 Northwest 25th Avenue, Portland, 
Oregon, stopping for coffee ? [169] 

A. Would you read that question please, Mr. 
Reporter ? 


(Last question read.) 


A. I don’t remember the time or the point, but 
on a trip involving 675 miles I no doubt stopped. 

@. Do you recall whether or not you stopped 
for coffee at any time before you stopped at Cot- 
tage Grove? Ae Pedide mot, 

Q. Before you came to work do you know what 
inspection, if any, was made of the truck and the 
trailers that you refer to? 

A. By anyone other than myself? 

Q. Yes. 

A. I don’t know definitely of any inspection. 
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However, West Coast shop records would show 
that—would reflect what work, if any, or inspec- 
tion was done. 

Q. What color was the truck proper—the truck 
itself—not the trailers? 

A. The tractor, I think we eal] it fire engine 
red. 

@. And what color was the first trailer—what- 
ever the number was? 

A. They are stainless steel, unpainted. 

Q. They would be a staimless steel color, or 
would you eall it a silver color? 

A. It is unfinished stainless steel. I believe you 
would eall it silver or metallic. 

Q. Do you reeall which trailer was in the lead— 
whether it was 7900 or 7901? [170] 

A. I don’t recall. 

Q. Do you know whether or not the trailers 
were identical—that is to say, the same size and the 
same appearance ? A. Yes. 

Q. On the front portion of the trailer was there 
a sign? 

A. There was a sign on the upper front portion 
of each trailer—‘‘ West Coast.’’ 

Q@. And was that printed—that is, in a printed 
form, or did it appear to be written out in long- 
hand ? 

A. It would have the appearance of being writ- 
ten out, or as you say, in longhand. 

@. And do you remember the color of the sign 
on the truck? 
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A. The letters are red, and I believe it is a white 
background on that particular type of sign. 

Q. On the trailers are there certain lights? 

A. There are minimum requirements of lights 
—yes. 

Q. Well, I understand that there are minimum 
requirement of lights, but my question is, on trailer 
7900 and on trailer 7901 were there lights? 

A. Yes. 

Q. Can you say where the lights were? 

A. Front, rear and all sides. 

Q. And by ‘‘front’’ you mean the front portion 
of each trailer had certain lights on? 

me Yes. 

Q. And where were those lights located on the 
front? [171] 

A. I don’t remember if that particular equip- 
ment had the cluster hghts in the center—in the 
top center of the equipment or not. It is not a 
requirement, and on some of the equipment that is 
ornamental only, but I do know that both trailers 
had the required lights—the top corners, and both 
sides. 

Q. And were there any lights on the tractor 
portion itself ? A. Yes. 

Q. Would you describe where those lights were 
located on the tractor portion? 

A. Two headlights in their normal position, and 
two cab lights on the front corners—they are amber 
on the front corners of either side of the cab. 
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Q. And when you say ‘on either side of the eab,’ 
were they above the level of the windshield? 

A. Yes. 

Q. Were they at the outermost corner of the 
tractor? 

A. No. They were inset probably 6 or 8 inches 
from the corners or sides. 

Q. Now, where do the lights which you have 
deseribed on the trailers—where do they receive 
their electricity from to ight them up? 

A. From the battery or generator, depending on 
what state of operation the equipment is in. 

Q. Do you hook the lines, or wires running from 
the trailer to the tractor up when they are hooked 
together? Do you [172] also have the joint wires 
when you join the tractor and the trailers ? 

A. Yes. 

Q. Did you personally do that on this tractor 
and trailers on this night of May 2nd, 1953? 

A. Idon’t remember whether I did it, or whether 
it was done by the local hostler. 

Q. Do you remember who the—you refer to the 
local hostler? 

A. I refer to the local hostler, yes. 

Q. What is the name of the local hostler? 

A. That is a person in the freight office who 
ordinarily switches equipment in the yard; hooks up 
tractors to trailers; spots trailers into the docks, 
and so on. 

Q. Do you know the name of the person who 
was the local hostler at this terminal—— 
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A. (Interposing): No. 

Q. (Continuing): ——-May 2nd, 1953? 

em NO, Sit’. 

@. And when you have two trailers coupled to- 
gether, must you hook on electric wires from one 
trailer onto the wires of the other trailer, and then 
the wires of the lead trailer onto the wires of the 
tractor ? 

_ A. That is right. The cirenit continues from the 
tractor clear to the back end of the trailer. 

_ Q. Now, these lights which were on the trailers, 
do you know the color that they were? [173] 

Yes. 

What color were they? 

Hither red or amber. 

Do you recall which? A. Both. 
Where were the amber ones located ? 

They are located on the front portion of 
the equipment, and/or the sides, whichever the 
case may be, and red faces the rear always. 

Q. When you say, “‘the equipment,’’ do you 
refer to the tractor or do you refer to the trailer? 

A. To the trailers. 

Q. Now, the trailers—each one of them had an 
amber light on the uppermost or the top corners of 
the trailer, is that right? 

A. Would you ask it again? 
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(Last question read.) 


A. That is correct. 
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Q. Did each trailer have an amber lght at the 

lower corner of each trailer in the front? 

On the lower corner in the front? 

Yes. Ang BNO; 

Were there lights on the sides of the trailer? 
There were lights on the sides of both trailers. 
What color were those? [174] 

Amber. 

Where were they located on the sides? 

On the top and bottom corners, on both sides. 
Before you got on the truck at 2500 North- 
west 25th Avenue, Portland, Oregon, on the night 
of Mav 2, 1953, did you personally inspect the 
lights? A. Yes, sit. 

Q. Was the motor running at the time that you 
inspected the lights? 

A. It is normal to inspect them in that con- 
dition, ves, with the motor running. 

Q. Do vou recall whether or not vou did? 

A. Ino doubt did. 

Q. Well, do you recall whether or not you did? 

A.  Nowsnk. 

Q. Do you know whether or not anyone else 
moved the truck before you got into it after it 
had been loaded for the purpose of carrying cargo 
to Oakland, California? A. I don’t know. 

Q. When you did get into it had someone al- 
ready started it—in other words, was the motor 
running, or did you, yourself, start it? 

A. I started it myself. 

Q. And then if you started it yourself, did you 
turn on the lghts? A. Yes. [175] 
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Q. And after you turned on the lights did you 
get out of the cab, or out of the tractor to look at 
the lights after you turned them on? 

A. That is the normal practice. In this particular 
case I don’t remember. 

Q. Then is it your testimony that on the night 
of May 2, 1953, after you started the truck and 
turned the lights on, you cannot remember whether 
you got out of the tractor and looked at the lights 
that were on the trailers? 

A. I inspected the equipment. Yes, I got out of 
the truck. 

Q. Is it vour testimony that you got out of 
the truck after vou turned the lights on for the 
purpose of inspecting the lights on the trailers? 

A. They had to be on for me to inspect them, 
so that the answer would be ‘‘yes.’’ 

Q. Is it your testimony that you did do that? 

A. Yes. 

Q. Would vou tell us whether or not there was 
anybody present at the time that that was done? 

A. I don’t recall. 

©, e™Mr. buir as a matter of fact, you don’t 
recall whether or not vou actually did that or not, 
do you, at this time? 

A. That I did what? 

Q. That you got in the truck—in the tractor, 
and you started the motor and vou turned the lights 
on, and that you [176] then got out of the tractor 
and walked around the trailers to inspect the lights. 
The fact is that vou don’t know or don’t remember 
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whether you did that or not, isn’t that a fact? 

A. Could I give you the normal practice for 
inspecting equipment in answer to that question ? 

Q. No. I think that your counsel would advise 
you that if you do not remember your answer is 
that vou do not remember. To say what the normal 
thing 1s does not mean that you did the normal 
thing. I am simply asking you if you do remember. 
If vou don’t remember, it is your duty under your 
oath to say that you do not remember. If you do re- 
member, then I want to know what the fact is. 

A. I don’t remember. 

Q. So, Mr. Burr, as a matter of fact, you can- 
not say when you drove the truck away from 
2500 Northwest 25th Avenue in Portland, Oregon, 
or you cannot tell me whether all the lights on the 
trailers were working or not? Isn’t that a fact—that 
you cannot testify to the fact at this moment 
whether they were all working, or whether they 
were not all working? 

A. They were all working, or I would never 
have moved the truck or equipment. The lights on 
the sides of the equipment can be seen from the 
mirrors. Their operation can be told from the eab 
itself. The lights on the back of the trailers were 
inspected by me before departure. 

Q. Now, do I understand you to say that you did 
turn the [177] lights on, and you got out of the 
tractor and inspected the hghts on the rear of 
the trailers? A. Yes. 
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Q. Can you tell us the approximate hour that 
was done? 

A. It was done between the times—what times 
do I refer to—is it 10:40? 


(Mr. Martin hands witness statement.) 


A. That was done between 10:40 and 11:30. 

Q. (By Mr. Peterson) would that show up on 
your driver’s log? 

A. The inspection of the lhghts? 

Q. Yes. io INO, Sine. 

Q. Do you know the name of the person, whether 
a mechanic or other employee of the West Coast 
Fast Freight, who coupled together Trailer No. 
7900 and Trailer No. 7901 to Tractor No. 3499 on 
the day of May 2, 1958, or any preceding dav? 
I don’t know. 
Who normally would do that? 
The hostler that I referred to earlier. 
Whose name you cannot say? 
That is correct. 
Do you know whether or not there was a 
PG hapl on Tractor No. 3499 that was covering 
the trip from Portland, Oregon, to Oakland, Cali- 
fornia, on the night—departing [178] on the night 
of May 2, 1953? 

A. There is a tachograph installed in the equip- 
ment—is that what you mean? 

Q. Yes. And, did it operate on that night? 

A. Yes, sir. 

Q. Would that accurately record the stops and 
the speed of Tractor No. 3499 during that trip? 
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A. The tachograph would not reflect the speed. 

Q. What would it reflect? 

A. It would reflect the fluctuations in engine 
RPM; also, the stops made. 

Q. Do you know whether or not the tachograph 
recorded on Tractor 3499 on that night was kept? 

A. I don’t know. 

Q. Do you know whether or not it was the 
practice or the custom of West Coast Fast Freight 
to keep track of recordings? 

A. JI understand that they retain them for a 
certain length of time, the limits of which I don’t 
know. 

Q. Do you know whether or not that is two 
weeks or two years? 

A. At the present time I don’t know. 

Q. Can you estimate whether that is weeks or 


months? A. No, sir 

Q. Do you know a West Coast Fast Freight 
driver by the name of Vassar? A. Vassar? 

Q. Yes, sir. [179] 

mx, INO, sir. 


Q. I will hand the same document that I pre- 
viously referred to, that has your signature on it, 
or what purports to be your signature—I will hand 
it to you, and it appears to me that Tractor No. 
3298 with Trailer 7657 left for Los Angeles at 
11:30 p.m. on May 2, 1953, driven by a driver by 
the name of Vassar. Would that be incorrect in your 
estimation ? A. What is vour question? 
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Q. What I have related to you, or is that the 
fact, or do you know? 

A. Well, did you state a question? 

@. Yes, I stated—— 

A. (Interposing): Would vou repeat the ques- 
tion? 

Q. I stated what I purported to read off the 
document which you hold in your hand. I will 
ask the reporter to read the question. 

Mr. Martin: He was not there at the time. I 
do not see how you can ask him a question as to 
when somebody left. 

Mr. Peterson: I will now withdraw the question 
and rephrase it. 

Q. (By Mr. Peterson): Do you know a driver 


by the name of Vassar? A. No, sir. 
Q. Do you know a driver by the name of E. 
Taylor? A. Yes. [180] 


Q. Now, did you see Mr. Taylor—a driver by 
the name of Taylor on the night of May 2, 1953? 

A. I don’t recall. 

@. Do you remember Mr. Taylor’s first name? 

A. I am looking at this sign-out sheet, and I 
associate him with equipment 5478. It would be 
Hlroy—I beheve that that is his name. 

Q. Did he have a relief driver on the trip that 
he made? A. J don’t remember. 

Q. What appears to be the sign-out signature 
besides Taylor? 

A. It cannot be read. I cannot read it. 

Q. Well, it appears to me that it is I. Saghati. 
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I don’t know whether my pronunciation is correct. 
Do you know a driver by that name? 

A. No, sir. 

Q. Or any similiar name? 

A. I would have to study similarities to be sure, 
but offhand I would say no. 

Q. Do you recall seeing Elroy Taylor on that 
evening that I asked you about? A. No, siz. 

Q. Do you know what time his truck No. 5478, 
left, if you know? . 

A. I don’t know. However, the sign-out sheet 
states 9:18 p.m. 

Q. 9:18 p.m., would that simply mean that that 
is the time [181] that Elroy Taylor reported for 
work? A. I would assume so. | 

Q. So that truck, No. 5478, might have left at 
10:00 o’clock or 10:30? A. It could be. 

Q. Do you know whether or not that truck had 
departed at the time that you came to work at 
twenty minutes to eleven? A. I don’t recall. 

Q. After the equipment, that is Tractor 3499 
with these two trailers hooked on, left the terminal 
in Portland, that is, 2500 Northwest 25th Avenue, 
what route did you take or follow? 

A. I went down the water front, across the Ross 
Island Bridge, out 99E through Oregon City, and 
so on, which is the prescribed route. 

Q. Did you make any stops before you arrived 
at Oregon City? A. No, sir. 

Q. Do you recall whether or not you passed any 
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vehicles going in the same direction that you were 
traveling ? A. I don’t recall. 

Q. Do you recall whether or not you made any 
stops in Oregon City? A. I did not. 

Q. Were the traffic hghts operating at the hour 
that you drove through? 

A. What traffic lights? [182] 

Q. I will ask vou that in this way: Were there 
any traffic hghts operating in Oregon City on the 
night of May 2, 1953, when you drove through 
Oregon City with this equipment? 

A. If it was not, I would have noticed the 
malfunctioning of the traffic light in Oregon City, 
and I am safe in saying that it was in operation. 

Q. Do vou know whether or not vou made a stop 
in obedience to a traffic control signal which was 
red? A. I don’t remember. 

Q. Do you remember going through the Citv of 
Salem, Oregon, on that night? 

A. I recall no ineidents. 

Q. Do you recall driving through the City of 
Salem, Oregon, that night? 

A. No, I don’t recall. 

Q. You don’t recall whether you took the truck 
route or not through Salem? 

A. It is compulsory that you do. 

Q. I agree with you that it is compulsory that 
you drive on other than the regular highway for 
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through motor traffic, but do you recall whether 
you did take the truck route, or whether you drove 
on the regular highway? 

A. This is off the record—people cannot under- 
stand how routine a trip is. That is my way of 
my answer. 

Q. Mr. Burr, I recongnize that perfectly, and 
I do not [183] want to embrrass you by asking 
these questions. 

A. There is no embarrassment whatsoever. 

My. Martin: Just answer the question. You went 
through Salem, didn’t you? 

The Witness: Naturally. 

Mr. Martin: ‘Tell him the facts. That is what 
he is asking you with reference to that question. 

The Witness: Well, actually he asked me if I 
remembered going through. That has been almost a 
year ago—nine months—certainly not. 

Mr. Peterson: That is all I want. 

Q. (By Mr. Peterson): Had you made this run 
on many other occasions prior to this? 

A. Yes; on many occasions. 

Q. And did the truck depart the usual—or was 
this the usual hour for the truck to depart? 

A. They depart at any and all hours—twenty- 
four hours a day. 

Q. Were you, yourself, as a truck driver norm- 
ally making this run to Oakland, California? 

ae Xacs. 

Q. When you made a night run did you norm- 
ally take your lunch with you? A. No. 
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Q. Do you recall on the night of May 2, 1953, 
where you ate supper? [184] 
I don’t reeall. 
Do you reeall when you ate breakfast 2 
I don’t reeall. 
Do you recall where you ate breakfast? 
J don’t reeall. 
Do you recall at any time on that run whether 
you ever stopped for coffee ? A. Idon’t reeall. 
Q. Do you recall whether at any time you stop- 


OPoOropr 


ped for the purpose of doing any mechanical work 
except at cottage Grove? 

A. The logs would reflect all that. 

Q. That is, the driver’s log would reflect all 
that? A. Yes. 

Q. And you would have made the entry in there? 

eee es, Sir.”? 

Mr. Peterson: Then I handed the photograph to 
the reporter and said, ‘‘Will you mark this photo- 
graph, Mr. Reporter ?’’ 

(Thereupon, photograph previously identi- 
fied in the deposition as Plaintiff’s Exhibit A 
for identification was marked Plaintiff’s Ex- 
hibit 33 for identification. ) 


(Reading of deposition continued as follows:) 


Q. (By Mr. Peterson): I hand you what has 
been marked as Plaintiff’s Exhibit A, which is a 
photograph. Do you [185] recognize what appears 
in that photograph? 
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A. That is a photograph, I would say, of High- 
way 9915 at Jefferson Junction. 

Q. And as you look at that picture which direc- 
tion is the camera facing when taking that picture? 

A. JI would say north. 

Q. And do you recognize the sign which appears 
in the extreme mght side of the photograph? 

A. I see a sign pointing to Stayton—I assume it 
to be Oregon—and Jefferson and Scio. 

Q. You have driven this Highway 99E on many 
occasions, have you? A. Wesiisinr 

Q. And you recognize this intersection, or this 
junction—Jefferson Junction from this photograph ? 

A. J don’t recognize the photograph as the 
Jefferson Junction, but I associate the names—the 
three names on the sign itself—on the signpost with 
the Jefferson Junction. 

@. That is to say you are familiar with the 
junction, aren’t you? A. Fairly so. 

@. And you recognize the picture of it here? 

A. That could be a composite picture. I would 
say no, I don’t recognize it. 

Q. Let me get this straight. When I handed you 
Plaintiff’s [186] Exhibit A, I asked you if you 
recognized what that was, and you said, ‘‘Yes, it 
is Jefferson Junction.”’ 

A. And then I went on to make conditions 
thereof. 

Q. Is it your testimony that you do recognize 
it, or that you don’t recognize it? 
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A. It is similiar and somewhat familiar. 

Q. Now, do you recall on the morning of May 
3, 1953, the hour that you passed that intersection, 
or arrived at that intersection ? i INO, S11’. 

Q. Now, would your tachograph show the exact 
number of miles and the exact minute that truck 
was at Jefferson Junction on that morning? 

A. It can be computed—yes. 

Q. It can be computed? 

A. It can be computed, ves. 

Q. It can be computed if you take a similiar— 
or if you would take the same truck and follow 
the same route from 2500 Northwest 25th Avenue 
southbound that you followed that night, making 
the same stops that you made, you would arrive 
there at the same moment and you could mathemat- 
ically determine—— 

A. (Interposing): IJ made no stops. 

@. You mean that vou never stopped for a stop 
sign or traffic hght all the way from Portland, 
Oregon to Cottage Grove? [187] 

A. I assumed you to mean relief stops or coffee 
stops. 

Q. I did not mean that. I mean stops—when 
the vehicle comes to a stop. That is what I meant. 
I did not mean to infer something else. 

A. Go ahead. 

Q. Can it not be mathematically computed, the 
precise moment that the tractor which you were 
driving with the two trailers hooked onto it—the 
exact moment that it arrived at Jefferson Junction ? 
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A. It can be computed. 

Q. It can be computed on the basis of the tacho- 
graph, am I correct? A. That is correct. 

Q. I believe you testified that you passed Jeffer- 
son Junction at 1:00 o’clock in the morning, or 1:10. 
Do I correctly remember what you testified ? 

A. I beheve that is the hour that I stated—yes. 

Q. You mean to say approximately 1:00 o’clock 
or ten minutes after 1:00 o’clock but you are not 
saying that that is the precise moment? 

A. No. 

@. But thas is your best estimate? 

A. That is correct. 

Q. At the time that you came to Jefferson Junc- 
tion do you recall whether you saw any other 
traffic? [188] 

A. I don’t recall. 

Q. Do you recall at any time after you left 
Salem, Oregon, weather or not you passed any 
motor vehicles going in the same direction that vour 
equipment was going? A. I don’t reeall. 

Q. After leaving Salem, Oregon until the time 
that you made a stop at Cottage Grove, Oregon, do 
you recall whether or not you ever passed any motor 
vehicles going in the same direction that you were 
going? A. I don’t recall. 

Q. Do you remember the condition of the 
weather at all on that night? 

A. I don’t remember. 

Q. Do you recall whether or not you passed 
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other vehicles after you left Salem, Oregon, going 
in the opposite direction from the direction in 
which you were traveling ? 

A. I don’t remember. 

Q. Do you recall seeing any other trucks or 
trailers on the highway proceeding in the same di- 
rection as yourself on that night? 

Peeeledon 7 recall: 

Q. I believe you testified that you stayed on the 
right side of the highway all of the way from 
Portland, Oregon, to Cottage Grove. Now, did I 
understand you correctly to say that you did stay 
on the right side of the highway all of the 
way? [189] 

A. It is customary for good drivers to stay on 
the right-hand side of the highway, unless, of course, 
passing other equipment or cars, and I also said 
that I did not remember whether or not I passed 
any vehicles. 

Q. Then the fact is that you don’t remember 
whether you passed any vehicles going in the same 
direction that you were going, and, therefore, you 
cannot remember whether you stayed on the right 
half of the highway all the way, because if you 
did pass other vehicles you would be on the left 
half of the highway isn’t that the fact? 

A. Mathematically that would be right—geo- 
eraphically, I mean. 

Q. I do not mean to be argumentative about it, 
but you don’t remember whether you passed other 
vehicles or not? A. Yes, that is correct. 
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Q. And, therefore, you don’t remember whether 
you were on the opposite side of the highway? 

A. ‘That is cofrect. 

Q. Now, do I understand you to say that at 
Cottage Grove you inspected the lhghts on the 
tractors and trailers? A. That is right. 

Q. Now, what did you do to inspect them? 

A. At a stop of that nature we do what we 
eall a visual inspection, which consists of a walk 
around the equipment and visually seeing if all 
the lights were burning. 

Q. Did you look at the connections of all the 
hghts? [190] 

ie No, sir. 

Ome cConunuine) : 
the inspection ? 

A. When I say, ‘‘No, sir,’’ [ mean it is not ¢us- 
tomary in an inspection of that sort to check the 


at the time that you made 


connections. 

Q. Do vou remember whether or not at the time 
that vou made vour inspection the truck headlights 
were on? A. I don’t remember. 

Q. Now, when you turned the front headhghts 
on on this tractor and trailers, did that also turn all 
of the other lights on? 

A. No. The switches are separate. 

Q. Will you tell us what are commonly referred 
to as clearance lights ? 

A. Clearance lights are the lights which I de- 
scribed as the hghts which are on the sides, the 
front, back and so forth. 
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Q. Is it possible for you to have passed a motor 
vehicle going in the same direction as yourself at 
Jefferson Junction on that morning and you not now 
remember it ? A. It is possible. 

Mr. Peterson: I have no further questions. 


Redirect Examination 
By Mr. Martin: 

Q. Mr. Burr, this Drivers’ Sign-out Sheet, under 
the column, ‘‘Time left,’’ with vour signature shows 
the hour of 10:40, and you testified that that was the 
time that vou [191] reported for work and picked 
up your bills. What did you do between 10:20 and 
the time vou left, at 11:30? 

A. That time involved consisted of a thorough 
inspection of the equipment, and in this case prob- 
ably it could have included cleaning out or wiping 
up the equipment, which is quite common at the 
Seuaeor a tflp. 

@. What is the standard procedure of drivers, 
and yourself included, on inspection before vou 
take equipment from the terminal at Portland? 

A. It is the practice to thoroughly inspect the 
equipment—as a matter of fact, it is a company 
rule, which includes checking the oil; checking all 
the lights, switches, instruments, running gear, con- 
nections, and the brakes are also tested before pull- 
ing out; fifth wheel connections, and landing gear. 

Q. Well, did vou follow the standard procedure 
of inspection before leaving on this trip at 11:80? 

A. Yes. 
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Q. On the night of May 2nd? A. Yes. 

Q. Counsel asked you a number of questions, 
whether vou were in the truck, or out of it, when 
the lights were turned on, and whether you in- 
spected the equipment and its lights before you 
drove the vehicle out of the terminal. Did you in- 
spect the equipment and its lights before you drove 
the [192] vehicle out of the terminal? 

A. Yes. 

@. And you were also asked the question by 
other counsel as to whether or not you might have 
passed other cars and you said that you could not 
remember, and I think I asked you whether it was 
possible that vou might have passed some car at the 
junction that you could not now definitely remember. 
My question is this: Did you stay on your right side 
of the highway at all times when you met any north- 
bound traffic? A. Yes, sir. 

@. And if vou did pass any vehicle at any time it 
would have been on an occasion when there was no 
northbound traffic coming towards you? 

Mr. Peterson: I object to that as leading, your 
Honor. 

@. (By Mr. Martin): Well, just state what you 
did, if vou did have occasion to pass a vehicle. 

A. If I had occasion to pass a vehicle I would 
have made a pass at a time when there was no north- 
hound vehicle or equipment within a dangerous or 
impassable distance, which is a common safety 
measure. 

ir. Marti: ‘Chat is all. 
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Recross-Examination 
By Mr. Peterson: 


Q. But the fact is that you don’t remember 
whether vou ever passed any cars going in the same 
direction that you were going after you left Port- 
land, Oregon, until you arrived at [193] Cottage 
Grove. Isn’t that the fact? 

A. That is the fact. 

Mr. Gearin: Now, we object to the rest of this, 
your Honor, as being entirely irrelevant, immaterial, 
improper, prejudicial, and generally improper. 

Mr. Peterson: I think it is utterly immaterial, 
your Honor, because it relates to the signing of the 
deposition. 

The Court: That is all. We will take a recess. 


(Jury retires for recess. ) 


Mr. Gearin: At this time, vour Honor, since 
plaintiff has rested and we have had the benefit of 
the testimony of Mr. Burr, I move on behalf of Mr. 
Burr alone for an order directing the jurv to re- 
turn a verdict in his favor and against plaintiff on 
the ground and for the reason that while there is 
- testimony in the record that there was a West Coast 
Fast Freight truck there, if creditable evidence, 
there is no testimony at all that Mr. Burr was the 
driver of the truck or that there were no other West 
Coast Fast Freight trucks there at the same time, 
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and I refer to the Drivers’ Sign-out Sheets which in- 
dicate that there were more drivers. Mr. Vassar was 
there; maybe somebody else. There is no evidence, 
ereditable or otherwise, to tie in Mr. Burr with this 
particular operation, and I think he should be 
granted a directed verdict on that basis alone. [194] 

Mr. Peterson: Your Honor, I think the motion 
for a directed verdict is improper before defendant 
finishes lis case, and, secondly, I think it is clear 
he was there at the time. According to his own testi- 
mony, he was there at 1:00 or 1:10 although he did 
not say it was a precise moment. He was there at 
1:00 or 1:10 according to his testimony. 

The Court: There is no evidence that another 
West Coast Fast Freight truck was not there at 
one o’clock, precisely at that time. There is no one 
else who saw this man. There is no evidence that no 
other trucks were operating at the same time. 

Myr. Peterson: The sign-out sheet, I think, is 
rather clear about that, your Honor. I think it would 
be an invasion of the Jury’s province not to let the 
jury determine the facts. 

Mr. Gearin: Your Honor, it does not reflect the 
time he left but reflects the time he went to work. 

The Court: What about the tachograph? Are 
vou going to have any other evidence about where 
that is? 

Mr. Gearin: No, your Honor, I have made con- 
siderable effort to obtain the tachograph before the 
deposition of M1. Burr and since, and I have been 
informed that those logs are all destroyed ten days 
following unless there has been an accident. 
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The Court: Are you going to have any evidence 
to that effect? 

Mr. Gearin: No, your Honor, we just cannot 
find it, [195] and I have not got it. It has been 
destroyed. We cannot find it. 

The Court: Are you going to explain the absence 
with an official from the company? That is what I 
am asking you. 

Mr. Gearin: No, your Honor, they have to prove 
he was there. We do not have to prove he was not 
there. No inferences can be drawn by our lack of 
evidence, your Honor, because under the federal 
discovery rules they have as much access to that as 
we do. In the State Court it might be different. 

The Court: You say that if he argues that you 
‘should have brought the tachograph here that that is 
an improper argument? 

Mr. Gearin: As I understand the rule here in 
Federal Court, you cannot comment on the failure 
to produce testimony the same way I could not argue 
why didn’t they produce Mr. Walker as a witness. 
I would not be entitled to ask that type of ques- 
tion to the jury or make that argument. 

Mr. Peterson: Mr. Swan testified that the rec- 
ords were kept but he did not know where they 
were; that they would be transferred from Portland 
to Oakland, California, he thought. The defendant 
said that the driver’s log was in Seattle, Washing- 
ton, on the date of his deposition, February, 1954. 

The Court: Mr. Swan testified that that is not 
in [196] his department. He does not know any- 
thing about that. 
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Mr. Gearin: They could have taken depositions 
of the officials if they wanted to produce it, your 
Honor. I ean only give at this time to the Court my 
personal assurance that I have done everything I 
ean to obtain their records. 

Mr. Peterson: I have filed herein a notice to 
produce. 

The Court: J am going to permit you to explain, 
if vou desire, the steps that you went through in 
trving to obtain the tachograph. 

Mr. Gearin: Thank you, your Honor. 

The Court: To explain its absence, and then he 
ean make any argument he wants on that. At the 
conclusion of the case you may make a motion on 
behalf of Mr. Burr. I do not know about that. How 
would you be prejudiced if I dismissed him out of 
the case? 

My. Peterson: I think it would render the. ver- 
dict of the jury speculative then as to the proof of 
the other trucks because I do not think that we have 
proved that other trucks were in the area, and it 
would leave it purely speculative as to the other 
trucks. I think we have proven facts from which a 
jury may infer that he was the driver, on the basis 
of his own admissions, he being there at one o’clock. 


(Discussion between Court and Counsel.) 


The Court: Iam going to leave it up to you, Mr. 
Peterson. [197] You make up your mind as to how 
vou want that done. You have the statement that he 
was around there at one o’clock, between 1:00 and 


West Coast Freight Co., ete. 219 


1:10. Is that sufficient evidence to hold him? J am 
going to give you that responsibility. 


(Thereupon, the jury returned from recess 
and the following proceedings were had.) 


Mr. Gearin: I would like at this time, your 
Honor, to introduce in evidence pre-trial Exhibit 
No. 27 which is a certified photostatic copy of the 
complaint in the Cireut Court of Multnomah 
County, State of Oregon, entitled ‘‘Dorothy Walker 
vs. Janice Holman, et al. And photographs being 
Nos. 26-A to E, inclusive. 

The Court: What number is that complaint? 

Mr. Gearin: That is 27, indicated as No. 7 in 
the copy of the pre-trial order which vour Honor 
has. 

The Court: Very well. 

Mr. Gearin: And the photographs Nos. 26-A to 
E which are indicated as No. 6. The numbers were 
changed to accommodate the court reporter, your 
Honor. 

The Court: Is there any objection? 

Mr. Peterson: Might inquire the purpose of the 
first exhibit referred to? 

Mr. Gearin: You mean the complaint? 

Mr. Peterson: Yes. 

Mr. Gearin: Do you want me to state that now? 

Mr. Peterson: J would like to know the general 
purpose. [198] 

Ma. Gearin: The purpose of it 1s primarily for 
the purpose of impeachment, your Honor. It shows 
that on Angust 27th there was filed in the State 
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Court a complaint which alleges that at a point three 
and a half months after the accident at Jake’s that 
the plaintiff made a claim of permanent injuries to 
her back and permanent aggravation of a pulmonary 
condition of tuberculosis which is in direct conflict 
to her testimony under oath here, and it shows that 
she there was previously damaged in the sum of 
$25,000, practically the same injuries which she is 
now seeking to recover from against us. I think it 
is material for that purpose. 

Mr. Peterson: Your Honor, I assume that the 
witness has admitted everything counsel has stated, 
that a complaint was filed, and it was settled, and 
the reasons for it. I do not think it is proper. 

The Court: Objection overruled. It may be ad- 
mitted. 

(Document, phostatic copy of complaint, pre- 
viously marked Defendants’ Exhibit No. 27 for 
identification, received in evidence.) [199] 


Mr. Gearin: Call Mr. Lehr. 


DUANE W. LEHR 
a Witness called in behalf of defendants, having 
been first duly sworn, was examined and testified as 
follows: 

Direct Examination 
By Mr. Gearin: 


Q. Where do you live, Mr. Lehr? 
A. 3325 Abraham Avenue, Salem, Oregon. 
Q. What is your occupation? 
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A. Patrolman, City of Salem Police Depart- 
ment. 

Q. What was your occupation May 3, 1953? 

A. Deputy Sheriff, Marion County, Oregon. 

Q. Did you on the date of May 3, 1953, arrive at 
the scene of an accident at South Jefferson June- 
tion and U. 8. Highway 991? A. I did. 

@. What did you see when you arrived? 

A. The first thing that was brought to my at- 
tention was the fact that the L.A.-Stattle truck was 
parked on the right-hand side facing north with its 
flares out. 

(). Did you see a passenger car? 

A. Pardon? 

Q. Did you see a passenger car there somewhere 
off the highway ? 

A. Did I see one there? One, that was all. [200] 

Q. What did you do? 

A. I got out of this automobile I was riding in 
with a friend of mine. We were coming back from 
Lebanon. We got out, and I saw a lady that was 
later identified as Dorothy Walker lying on the east 
shoulder. 

Q. Did you talk to Mrs. Walker at that time? 

A. I did. 

Q. Did she say anything as to how she got to 
where she was? 

Mr. Peterson: Objected to as leading and im- 
proper in form. 

The Court: I will sustain the objection. Ask the 
question over again . 
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Q. (By Mr. Gearin): Did you have any con- 
versation with Mrs. Walker? A. JI did. 

Q. What was the subject of your conversation 
with her? 

A. I asked her what happened, and she said she 
was run off the road by a truck. 

Q. What is the fact as to whether or not you 
made any inquiries of Mrs. Walker as to her knowl- 
edge concerning the identity of that truck? 

Mr. Peterson: Objected to as leading, your 
Honor. 

The Court: Objection overruled. 

The Witness: JI asked her on two different oc- 
casions repeatedly what—if she could identify the 
truck so we could radio ahead in some other way. 
Of course, I was not [201] in a radio equipped car, 
but we could have made contact immediately to 
stop a truck that was involved, and I asked her what 
truck it was. She didn’t know. I asked her again 
to deseribe the truck, She said, ‘‘ Al] I know it had 
Silyemron it.” 

Q@. Was there anybody else that had been with 
her at that time? A. Pardon. 

Q. Was there anvbody that had been in the car 
with her in this vicinity that night? A. Yes. 

Q. Do vou recognize the lady sitting in the front 
row in the back there? A. By name, yes. 

Q. Did you have a conversation with her? 

Agee dia. 

Q. What did she tell vou? 
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A. She told me it happened so fast she didn’t 
know what happened. 

Mr. Gearin: You may inquire. 


Cross-Examination 
By Mr. Peterson: 


Q. What time did you arrive, officer? 

A. What time did I arrive? By the time element 
I would say it was approximately a quarter to two 
or two o’clock on May 3rd. [202] 

@. <A quarter to two or two o’clock? 

A. Between that time, yes. 

@. Did vou make any notations at the time as to 
the time that vou did arrive? A. I did. 
You did? A. Yes. 
You have them with you? 
No, I do not. 
Were you in uniform at the time? 
Pardon? 
Were you in uniform at the time? 
No, I was not. 
You were riding with a friend? 
Yes. 
And coming from Albany to Salem? 
I was coming from Lebanon to Salem. 
Lebanon. I wonder if the aerial photographs 
might be shown to the witness in order that we might 
place the direction of the truck that he has referred 
to. Mr. Lehr, might I ask the numbers of those two 
exhibits. Would you advice me? 


O>OPOPOPOPOS 
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A. This is No. 11. 

Q. Do you recognize the directions there? 

A. According to the aerial photograph, I would 
sav this [203] is north, south, east and west. (In- 
dicating. ) 

Q. Could you mark it on there, if you recognize 
it, which the directions are? Turn it over on the 
back and mark it whatever the directions are if you 
recognize it. 

A. It is similar although I have never seen an 
aerial photograph of the Jefferson Junction. It is, 
I would assume is similar to the clover leaf at Jef- 
ferson Junction. 

The Court: Do you know what the directions 
are? Do vou know what north is on that? 

Mr. Peterson: Yes, I do. 

The Witness: Let us see, according to this I 
imagine north is over here; it that correct? 

Q. I cannot see the photograph. The jury can- 
not either. 


(Exhibit displayed to the jury.) 


Q. Referring to Exhibit No. 11, do you recog- 
nize first the clover leaf there? That is a circle 
highway ? A. Yes. 

@. Then which direction does it appear to you 
to run? Examine the top of the photograph. 

A. Well, that appears to be west. 

@. I think vou are incorrect. It 1s east. The 
highway runs in that direction, and the photograph 
was taken looking east. 
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A. As I stated, I am not familiar with aerial 
photography in that area. [204] 

Q. Well then, perhaps this other one would be 
better for you then, No. 12. Can you tell us which 
direction that is looking? 

The Court: We are not going into that. You 
tell him which direction it is because the man never 
saw the aerial photograph. You are not quizzing 
him about it. You tell him what the directions are 
there. 

Mr. Peterson: Very well. 

Q. May I state to you, Mr. Lehr, that on No. 


12 


Mr. Gearin: Mr. Peterson, may I make this 
suggestion? Why don’t you put the Portland and 
the Albany directions on there. I think that may be 
easier because the highway may not run a true 
direction. 

My. Peterson: I will mark down at the bottom 
with an arrow ‘‘to Albany”’ and at the top an arrow 
‘‘to Portland.’ Is that satisfactory ? 

Mr. Gearin: Fine. 

Mr. Peterson: I will do the same as to the other 
one. 

Q. Now then, if you have these directions fixed 
in vour mind, would you hold it up, hold up No. 11 
so that the jury could see it. Where was the truck 
that you referred to that was stopped there? 

A. The truck that I have reference to would be 
on the right-hand side parked approximately in this 
vicinity (indicating). [205] 
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Q. Did you see an automobile that was over the 
bank? 

A. At which time? When I arrived or later? 

Q. When you arrived. 

A. When I arrived, no. 

Q. Did you see an automobile over the bank at 
a later time? A. I did. 

Q. Did you see any tracks where the car had 
gone over the bank? 

A. At that particular time my first interest was 
injuries and so forth, and I was not making any—I 
was making a preliminary investigation for the in- 
juries only. 

Q. Later did you see tracks that lead off the 
highway down over the bank? ie LCS: 

Q. Mz. Lehr, did you make any notations of the 
conversation that you held with Mrs. Walker here 
on my right, on that morning? A. I did. 

Q. You did make a notation? A. I did. 

Q. Do you have your notation with you? 

A. I have not. 


Q. You have not? A. No. 

Q. Have you refreshed your recollection from 
that? A. Have I? [206] 

Q. Yes. A. Yes. 


Q. Mr. Lehr, what was her condition? Would 
vou tell the jury what her condition was as you ob- 
served it? 

A. Her condition when I observed her? 

Q. Yes. 
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A. When I saw Mrs. Walker she was laying with 
her head to the north, feet to the south, on the east 
side of the shoulder, and her condition as I ob- 
served at the time, well, that was all it was, I would 
say. 

@. Did you observe any blood? 

A. I did not. 

Q. Did you observe any vomitus? 

A. I did not. 

Q. Did you observe the condition of her cloth- 
oe? Ax. JL ebrel, 

Q. What kind of clothing did she have on? 

A. Dark clothing. 

@. Any dirt or mud or other debris on it? 

A. There was dirt, naturally, from the supposed 
climb up this hill that she said she made. 

Q. Was there a blanket under her head ? 

A. Not at the time. I put one there. 

Q. Did you identify yourself as being a police 


officer ? A. I did. [207] 
Q. You told Mrs. Walker that at that time? 
A. I did. 
@. Where was Miss Renfro? 
A. Miss Renfro was laying down over the hill. 
@. How far in distance was that? 
A. I would say approximately 20 feet or some- 


thing like that. 
Q. Twenty feet? A. Yes. 
Q. That is down the bank? 
A. WPown the embankment, yes. 
Q. What was her condition as you observed it? 
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A. Her condition, her head was—she was laying, 
oh, southwest we will say on this, the side of the 
embankment right at the bottom of the bank. 

Q. Myr. Lehr, do I understand vou to say that 
vou asked Mrs. Walker what happened, and she 
said that she was forced off the highway by a truck? 

AL hat is wi ght. 

Q. Did vou ask her what did the truck look like; 
is that correct? A. That is right. 

Q. Did she not tell you that it was a silver truck ? 

A. She said it was a silver truck—silver colored 
truck and that it had silver on it. That was all. 

Q. Didn’t you at that time say to her, ‘‘Can’t 
you tell us more about the truck,’’ and she said, 
“‘T am hurt. I do not [208] want to tell you any more 
about it,’’ or words to that effect? A. No. 

Mr. Peterson: No further questions. 

Mr. Gearin: Thank you, Mr. Lehr. That is all. 


(Witness excused.) [209] 


WALDEN WADDLE 
a witness produced in behalf of defendants, having 
been first duly sworn, was examined and testified as 
follows: 
Direct Examination 

By Mr. Gearin: 

@. Where do vou live, Mr. Waddle? 

A. West Fir, Oregon. 

@. Where were you living in May, 1953? 

A. 1125 East Seventh, Albany, Oregon. 
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Q. By whom were vou employed on that date? 

A. The A. A. Towing Company, Albany, Oregon. 

Q. Were you a tow truck operator? 

A. Yes. 

Q. Did vou go out to the scene of an accident in 
the early morning hours of May 3, 1953, at South 
Jefferson Junction ? A. TI did. 

Q. What did you see with reference to an auto- 
mobile there? 

A. A Buick car down off the road on the east 
side of the junction. 

Q. What was your purpose in going out there? 

A. To take the car to Albany. 

Q. Had you been given any information with re- 
gard to the condition of the car before that? 

eNO. 

Q. What was the condition of the car when vou 
saw it? [210] 

A. It was sitting on the bottom of the grade 
with two wheels on the side of the grade giving the 
car somewhat of a tilt. It had uot tipped. The doors 
were closed; lights were off. The car had been 
taken care of by someone. 

(). Where were the keys? 

A. They had been removed from the switch, and 
I found them in the ear. 

Q. What did you do to the car? 

A. Due to the muddy condition of the ground, 
I could not drive the tow truck to the ear so T in- 
spected the ear and found that T could drive it, so T 
drove it out near enough to the place I could get 
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the tow truck so that I could draw the car across 
the mud and hook up to the tow truck. 

Q. Did you observe any blood in the front seat 
of the car? A. I did not. 

Q. Did you get in behind the wheel? 

ee ledid. 

Q. Was the car in drivable condition ? 

A. I drove it. 

Q. Did you observe any damage to the car? 

A. There was slight body damage. I found no 
mechanical damage. 

Q. Then after you got it out of the mud what 
did vou do with the car? 

A. TI took the car onto the south branch of the 
road running [211] from Jefferson towards Albany, 
and I raised it up, crawled underneath and checked 
the automatic transmission to see that there would 
be no harm done in towing it; found nothing wrong 
so I drove on to Albany with the car. 

Q. Did you tow it in? A. Yes. 

Q. Why did you tow it in? 

A. Iwas there with the tow truck. I was alone. I 
had to tow one outfit to get both in. 

@. Will vou describe the body damage that you 
saw to the car? 

A. There was slight damage to the front bumper, 
a broken section on the lower part of the grille, and 
a crushed in place under one door. 

Mr. Gearin: You may inquire. 
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Cross-Examination 
By Mr. Peterson: 


Q. How far down was this car from the level 
of the highway ? 

A. The grade there is a little over 20 feet. 

Q. That would be 20 feet down from the level? 

A. The vertical height. 

Q. From the front of the car to the top of the 
highway would be a distance of 20 feet; is that cor- 
rect? 

A. Straight down, if vou draw a line straight 
out from the top of the highway, dropped it down, 
is the distance I mean. 


Q. A fall of 20 feet? [212] A. Yes. 
Q. But if you took an angle, what is the dis- 
tance there? A. Oh, I would say 29 feet. 


Mr. Peterson: Mav those pictures be shown to 
the witness, the small ones? 


(Photographs presented to the witness. ) 


Q. (By Mr. Peterson): Handing yon those 
small photographs, I believe thev are numbered 
1-A to J, inclusive, I will ask vou if that appears to 
be the spot where the accident occurred ? 

A. In that first one I see no marks to recognize. 

Myr. Gearin: What is the number on the back, 
Mr. Waddle? 

The Witness: 1-G. 1-B is in the vicinity of the 


accident. 
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The Court: What is it that you want to know, 
Mr. Peterson? 

Mir. Peterson: I want to know if he saw any 
ear tracks immediately south of the highway sign— 
when you were there. 

The Witness: Down the grade where the car 
traveled ? 

Q. Wherever off the highway and down the 
grade. 

A. I did not work on top of the grade. 

Q. You were not on top of the grade? 

A. No. 

@. Were there tracks or were there not tracks 
when you were there? 

Mr. Gearin: He said he was not there. 

The Witness: I was not on top of the [213] 


erade. 
Q. (By Mr. Peterson): You did not go on top 
of the grade? A. I did not. 


@. Your tow truck was down in the bank in the 
field or cut or ditch or whatever you want to call 
it? | 

A. No, I had to drive the car from where it was 
out to the place I could get the tow truck, get it 
close enough to the tow truek for my eables to 
reach. 

Q. Can vou tell the jury how far that car was 
from the center of the highway which goes east at 
that point? 

A. it was not so far north as this highway sign 
shows here (indicating). 
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Q. Tell the jury about how far that is in dis- 
tance? 

A. No, I would rather not guess at the distance. 

Q. Less than 100 feet? 

A. It was more than 100 feet from the junction 
to where the car was. 

Q. Would you say it is less than 200 feet? 

A. I would not like to make a statement as to 
the exact distance. 

Q. Mr. Waddle, when you got there the car was 
nosed down into the rocks; isn’t that right? 

A. No. 

@. What was it nosed down into? 

A. It was not nosed down. 

Q. Could you tell what had stopped its forward 
progress ? 

A. The brakes and wheels, the sliding of the 
wheels. [214] 

Q. There was damage to the front part? 

A. Shght damage. 

Q. There was damage to the grille, to the front 
bumper ? A. Yes. 

@. Is that correct? A. Yes. 

Q. Did you say one fender? 

A. Under one door. 

Q. Under one door. Was there an indentation or 
a bent place? ieee occ. 

Q. Was that rather extensive? Ace NO: 

Q. Was the bank rocky? 

A. Not very many rocks there. There was some 
small rock. 
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Q. You were behind the wheel, were you? 
A. Of the Buick? 
Q. Yes. A. I drove it. 
Q. Was the steering wheel bent? 
A. I did not observe that it was. 
Mr. Peterson: No further questions. 
Mr. Gearin: That is all, sir. 


(Witness excused.) [215] 


A. C. PAYNE 
a witness produced in behalf of defendants, having 
been first duly sworn, was examined and testified as 
follows: 
Direct Examination 
By Mr. Gearin: 


Mr. Payne, where do you live? 
Eugene, Oregon. 
What is vour occupation ? 
Truck service business. 
Do you have one of those big truck service 
es: on the highway down there? A. Ido. 
Q. What Iighway is that? 
A. It is on Highway 99 East. 
@. Do you service all trucks or trucks of a par- 
ticular line? 
A. All kinds of trucks, yes. 
Q. Do you service all of the trucks of West 
Coast Fast Freight ? A. Ido. 
Q. North and southbound? A. I do, yes. 
Q. Do all of those pass through Eugene? 


ZOb>OoPO | 
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A. Yes, they do. 

Q. Past your station? A. They do. [216] 

Q@. Have you checked your records of May 83, 
1953, to determine the existence of any records in- 
dicating work performed to any loading equipment 
of West Coast Fast Freight? A. I have. 

Q. Will you tell the jury the results of your 
search ? 

A. I couldn’t find anything at all on any piece of 
equipment in that twenty-four hours. 

Mr. Gearin: You may inquire. 


Cross-Examination 
By My. Peterson: 


@. Are you a truck mechanic yourself, Mr. 
Payne? A. No, I operate the place. 
You operate, you supervise your place? 
Yes. 
Have vou been a truck mechanic? 
I have. 
Have you been a truck driver? 
I have. 
Are you familiar with the kind of rigs or 
Bee oes and trailers operated by the West Coast 
Fast Freight? A. Iam. 

Q. Are they all uniform in size? 

A. Very nearly, yes. 

Q. Are they uniform in color? 

A. Yes. [217] 


Oke here 
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Q. What color is that? 

A. Red with aluminum trailers. 

Q. With aluminum trailers? A. Yes. 

Q. Are there any signs on them? A. Yes. 

@. What are the signs? 

A. ‘‘West Coast’’ across the front and across 
the back of the box. 

Q@. Mr. Payne, did [ understand you to say that 
vou had checked the records at your Hugene sery- 


ice department? A. I have. 
Q. Do you still service the trucks of West Coast 
Fast Freight? A. I do. 


@. Did anv trucks stop there the preceding day? 

A. I don’t know. 

@. Or the day after? 

A. I don’t know. 

Q. Did any trucks stop there on May 2nd or 
3rd, the mght of this accident? 

A. On May 3rd, yes. 

Q. What time did they stop? 

A. I don’t keep any record of time. 

Q. Do you know whether it would be in the 
morning, daylight hours, or darkness? 

A. No, I do not. [218] 

Q. Do you know whether or not there is a 
separate switch on—whether the truck driver can 
switch off the clearance lights on the kind of rigs 
on West Coast Fast Freight? A. No. 

Mr. Gearin: I object to that. It must be tied 
into this particular equipment, and we had a set of 
doubles or a train. 
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The Court: JI think it is going far beyond the 
direct examination. The only questions asked this 
witness on direct examination were about the rec- 
ords. If you want to inquire about that, it is satis- 
PVCLOIY. 

Q. (By Mz. Peterson): When you say that you 
checked the records did I understand you correctly 
to say that you checked the records to find out if 
there was any wiring service or electrical service 
rendered ? A. That is right, ves. 

Q. But there may have been other kind of work 
but not wiring? 

A. There was to the fuel and oil. 

Mr. Gearin: I did not hear that last. 

The Witness: There was fuel and oil on the 

Q. (By Mr. Peterson): Do you know whether 
or not you furnished fuel and oil to the tractor pull- 
ing trailers No. 7900 and 7901 that night? 

ie Ido not. 

Mr. Peterson: No other questions. [219] 

Mr. Gearin: That is all. Thank you. 


(Witness excused.) [220] 
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WILLIAM T. EWING 
a Witness produced in behalf of defendants, having 
been first duly sworn, was examined and testified as 
follows: 
Direct Examination 
By My. Gearin: 


Q. Mr. Ewing, what was your occupation in 
Mav, 1953? 

A. Oregon State Police Officer. 

@. I understand you are in the insurance busi- 
ness now ? A. Yes, I am. 

Q. On that date did you go out to the scene of 
an accident on South Jefferson Junction in the 
early morning hours? A. Yess and? 

Q. How did you hear about it? 

A. Well, I was gasing up my patrol car at the 
Albany shops, which is close to Highway 99, and 
an L.A.-Seattle truck stopped out on the highway, 
and the driver got out and told me there was a car 
over the bank. 

Q. What kind of a truck was that? Can you 
describe that? Was that a big truck or a small 


truck ? A. The L.A.-Seattle ? 
Q. Yes. 
A. It was a truck trailer cab-over. 
Q. Was it a big rig? A. Yes. 


Q. What was its color? Was it a light color ora 
dark [221] color? 

A. The truck is green. The cab is green, and the 
box was silver. 

Q. Did you go out to the scene where you had 
been told there had been an accident? 
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A. Yes, I did. 

Q. You were familiar, you had been, had 
patroled that meght, had you? A. Yes. 

Q. For how long a period of time? 

A. I started my patrol at 5:00 p.m., and it was 
to last until 2:00 a.m. 

Q. When vou were gasing up were you at the 
end of vour line? 

A. Yes, it was 1:50. 

Q. What highway did you patrol? 

A. 99 South out of Albany. 

Q. At anv time while you were on patrol that 
night did vou observe any truck with improper 
clearance lights or other lights? A. No. 

Q. What would you have done had you observed 
a truck with improper clearance lights ? 

A. Well, I would have stopped the truck. 

@. Did you stop any trucks that night? 

A. Not with lights, if I remember [222] cor- 
rectly. 

Q. How long a period of time had you been on 
patrol on Highway 99? 

A. Previous to this date? 

Q. Yes, what I am getting at is, was this a new 
assignment for you? 

A. About one month I had been on there. 

@. What were your hours? 

A. Five p.m. to two a.m. 

Q. Can you tell us generally, and briefly if vou 
will, please, Mr. Ewing, the number of big trucks 


240 Dorothy S. Walker vs. 


(Testimony of William T. Ewing.) 
that are on the highway in that stretch during those 
hours? 

A. I couldn’t being to estimate the number. 
There are lots of them. 

Q. You know what we talk about when we say 
the box; that is the trailer. Do you frequently or do 
you infrequently see aluminum-colored boxes or 
trailers on highways? 

A. Most always they are aluminum, big rigs. 

Q. I will ask you what is the fact as to the prom- 
inence of red as being a color that is quite commonly 
found on a tractor part of heavy trucks 

A. There are several different companies who 
have red colored tractors. 

Q. On this night can you tell us what the weather 
was? 

A. The pavement was dry, and it was cloudy. 

Q. Have you seen West Coast Fast Freight 
trucks on that [223] highway at night? 

A. Yes, many times. 

@. Iwill ask you, officer, and I want you to wait 
a moment if you will, please, before you answer. I 
will ask you if in the vicinity of South Jefferson 
Junction on an overeast night, if it is possible to see 
the words ‘‘ West Coast”? on the front of the trailer 
of one of our rigs unless the same is illuminated by 
lights on the cab? 

Myr. Peterson: I object to that. 

The Court: You have not shown any special 
competence of this person to render that opinion. 

Q. (By Mr. Gearin): Have you observed our 
trucks at night? A. Yes. 


West Coast Freight Co., etc. 241 


(Testimony of William T. Ewing.) 

Q. Have vou seen the words ‘‘ West Coast’’ on 
the front of the trailer when the sign has not been 
illuminated by a hght on the cab? 

A. Not unless I would be absolutely looking for 
it. 

Myr. Peterson: I move to strike it, vour Honor. 

The Court: Have you made any tests yourself 
to determine whether you can see the words ‘‘ West 
Coast’’ on the front of the box when you are driving 
in the opposite direction ? 

The Witness: I might explain that this way. 
There has been occasion when we would receive a 
call on the radio to stop a West Coast truck and 
advise him that he has left his bills of lading or 
something of that kind at his station, and at night- 
time when vou see a truck coming, as it gets 
near [224] your headlights hit it. You look up to 
see if it was a West Coast truck, and I have done 
that. 

The Court: What do you mean? Would you have 
to put vour head forward towards the windshield 
to look up? 

The Witness: Yes. 

The Court: If you are sitting in the regular posi- 
tion you have not been able to see it? 

The Witness: Yes; correct. 

The Court: What kind of a car were you driv- 
ing? 

The Witness: 1952 Ford. 

Q. (By Mr. Gearin): Do you recognize this 
lady who is sitting here at the counsel table? 
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A. Only by naine. 

Q. Did you have a talk with her when you got 
out there? A. I inquired 
You just answer the question yes or no. 
Yes, pardon me. 

Did you talk to her at any other place? 
Yes. 

Other than at the scene of the accident? 
Yes, I did. 

Where was that? 

A. The Albany General Hospital. 

Q. What was her condition, physical condition, 


OF oe aa 


with regard to her being rational or not at the 
time vou talked to her out at the scene on the 
highwav and at the hospital? [225] 

A. I found her to be rational. 

Q. What is the fact as to whether or not she had 
the appearance of being in full possession of her 
mental faculties? 

A. Idon’t understand that question. 

@. Did she appear to know what was going on? 

A. Yes, she did. 

Q. Will you relate the conversations that you 
had with Mrs. Walker both at the scene of the acci- 
dent and at the hospital? 

The Court: First take the scene of the accident. 

The Witness: At the scene I inquired briefly as 
to her injuries, if there were any broken bones, lac- 
erations, anvthing where I could have given first 
aid, and didn’t find or observe any physical disabili- 
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ties there. At the hospital I inquired as to the de- 
seription of the truck, of Mis. Walker. 

@. What did she tell you? 

A. She told me it was a red truck. 

Q. Did you question her about the identity of the 
truck ? A. Yes, I did. 

Q. Yon tell the jury what you said to ber and 
what she said to you. 

A. I told her there were many red trucks on the 
road and elaborated quite a lot on different types of 
trucks and different companies who operated red 
trucks to try to determine the exact company in- 
volved. 

Q. What did she say? [226] 

A. AJl she could say was that it was a red truck, 
and didn’t help me any more on that. 

Mr. Gearin: You may inquire. 


Cross-Examination 
By My. Peterson: 


Q. Mr. Ewing, by whom are you presently em- 


ployed ? 
A. The Oregon Automobile Insurance Company. 
Q. In what capacity ? A. Investigator. 
Q. That is, you investigate accidents? 
A. Yes. 
Q. Mr. Ewing, when were your services termi- 


nated with the Oregon State Police? 

A. September 14, 1954. 

Q. Mr. Ewing, you did not make a report of your 
investigation of this accident, did you? 
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iz. No. 

Q. Under your duties as a state policeman, are 
you not required to make a report of accidents that 
you investigate ? A. Not always. 

Q. Who was vour partner at the time that you 
investigated this accident ? 

A. ‘There was no other patrolman in the car with 
me. 

Q. Did you meet another state policeman at the 
scene ? Ey Cs: 

Q. What was his name? [227] 

A. Jim Hamer. 

@. Where does Mr. Hamer live? 

A. In Salem. 

Q. Did Mr. Hamer make a report? 

A. J don’t believe so. 

Q. Mr. Ewing, did you—when you arrived at the 
scene did you see Mr. Duane Lehr? . 

A. Yes, I did. 

Q. What time did you arrive? 

A, 2:05 a.m. 

Ore 2:09 a.m. ? A. Yes. 

Q. You were gasing up in Albany when, you say, 
a L. A.-Seattle truck driver told you that there was 
a car over the bank; is that correct? 

A. Yes, it is. 

Q. Did the truck driver tell you he had seen the 
lights of the car over the bank ? 

A. J don’t remember whether he said that or not. 

Q. Mr. Ewing, that L. A.-Seattle truck was green 
in color? A. Yes. 
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Q. At five minutes after two vou were then off 
duty, were you? A. No. [228] 

Q. Well, your shift was from five o’elock at 
night until two in the morning; is that right? 

A. Yes. 

Q. So that at five minutes after two you were off 
duty ? A. No. 

Q. The allotted time for you to work expired at 
two o’clock? 

A. For that particular patrol. 

Q. For that particular patrol. Now, Mr. Ewing, 
when you arrived at the scene you saw Dorothy 
Walker. Where was she at that time? 

A. Laying on the shoulder. 

Q@. What was her physical appearance? 

A. Well, I don’t remember, but what do vou 
mean by physical appearance ? 

Q. Can you tell us how she was dressed ? 

A. No, I couldn’t. 

Q. Could you tell us whether there was mud on 
her clothing eee No. 

Q. Can you tell us whether or not there was 
vomitus on her clothing ? 

A. I did not see any vomiting. 

Q. Can you tell us whether or not there was 
blood on her clothing? 

A. I did not see any blood. 

Q. Did you look for it? [229] A. Yes. 

Q. Now, Mr. Ewing, do I understand that you 
had a conversation with her at that time? 

A. Very briefly. 
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Q. Did you ask her what kind of a truck it was 
or what happened ? A. Not at that time. 

Q. Did she appear to be in pain? 

A. I don’t remember. 

Q. Where was the other lady? 

A. She was laying at the bottom of the hill. That 
was down 

Q. You also went down to see her? 

A. Yes, I did. 

Q. Did you have a conversation with her at that 
time ? A. Yes. 

Q. Now, then, you had another conversation over 
at the Albany General Hospital ? A. Yes. 

Q. What time did you arrive there? 

A. Approximately 3:00 a.m., maybe 3:15. 

@. At that time you had a further conversation 


with Dorothy Walker? A. Yes, I did. 
Q. Was she on a stretcher? A. Yes. [230] 
@. Was Emily Renfro also on a stretcher? 
A. Yes, she was. 
Q. Were they both in that hospital room? 
A. The emergency room. 
Q. The emergency ward? A. Yes. 
Q. How far apart were the two stretchers ? 
A. Well, as I remember, they were right to- 


gether, very close. 

Q. Who else was in the room at the time you had 
a conversation ? 

A. At different times there would be a nurse. 
There was two nurses, I believe at different times, 
and Dr. Bain most of the time. 


West Coast Freight Co., etc. 247 


(Testimony of William 'T. Ewing.) 

Q. Mr. Ewing, at that time and place while 
Dorothy Walker was lying on a stretcher and Emily 
Renfro was lying on an adjacent stretcher just a few 
feet apart in the same room did you ever at that 
time ask Dorothy Walker what truck it was? 

A. Yes, I did. 

Q. Did she not say to you, ‘‘It was a West Coast 
truck, and it had a red cab and a silver trailer, and 
if you will hurry you ean eateh it?’’ Did she not 
ask you that? A. No. 

Q. And at that time and place did you not sav to 
her, ‘Well, we have to be sure. There are other 
companies that have similar trucks.’’ Do vou recall 
saying that? ie No, Il do not. [231] 

Q. Do you recall saying to her, ‘‘We have got to 
be sure. Are you sure it isn’t——?”’ 

Mr. Gearin: We object to this, your Honor. 
Proper foundation for impeachment has not been 
laid. 

The Court: Go ahead. 

Q. (By Mr. Peterson): Did you not at that 
time and place sav, ‘‘Are vou sure it was not an 
Exley truck ?’’ 

A. No, I don’t remember saying that. 

Q. At that time you were familiar with the Ex- 
ley truck line; were you not? A. Mery much. 

Q. Do I understand you to say that you do not 
recall saying that or you didn’t say it? 

A. What question was that? 

Oo, Yoursaid to Dorothy Walker; “‘Are you sure 
it was not an Exley truck?” 
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A. I don’t remember saying that. 

Q. You don’t remember saying that? 

i FING, 

Q. You are not saying that you did not say it? 
A. No. 

Q. 


Did she not say to you then, ‘‘No, it was a 
West Coast truck’’? Do you reeall her saying that 
to you? A. No. 

Q. You are not saying she did not say it, are 
you? [232] 

A. I don’t remember her saying it. No, she 
didn’t say it to me. 

Q. You are saying now that she did not say it? 

A. Yes. 

Q. And not that you do not remember whether 
she said it? 

The Court: He has answered the question. 

Mr. Peterson: No further questions. 

Mr. Gearin: That is all. 


(Witness excused.) 


My. Gearin: Defendants and each of them rest, 
vour Honor. [283] 
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DOROTHY S. WALKER 
recalled for rebuttal testimony, testified as follows: 


Direct Examination 
By Mr. Peterson: 


Q. Mrs. Walker, did you recognize this gentle- 
man who last testified here, William T. Ewing? 

A. I don’t recognize his face, no. I know that he 
was an officer that was at the scene of the accident. 
He is familiar. I would not have been able to pick 
him out of a crowd. 

Q. Did you recognize the other gentleman who 
has been identified and calls himself Duane Lehr? 

A. No, I don’t recall Mr. Lehr. 

@. Did someone put a blanket under your head 
at the scene of the accident ? A, Yes,ssir. 

@. Where were you lying at that time? 

A. Lying beside the road. 

Q. Would you relate what conversation, if any, 
was held at that time, what questions were asked 
you by this person and what your answers were to 
him? 

Mr. Gearin: We will object to “‘him,”’ your 
Honor; entirely self-serving what she said to some- 
one, and undescribed person at the scene of the 
accident. 

The Court: Objection sustained. 

Q. (By Mr. Peterson): Did anyone identify 
themselves as [234] being a deputy sheriff at the 
scene of the accident? 

A. No, if—may I refer to Mr. Lehr’s testimony ? 

Mr. Peterson: The Court has said you may not. 
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A. Oh, if anyone did I did not understand it. I 
do not think he did: I could say what 
The Court: That is all. Objection sustained. 


There is no question about it now. 

Q. (By Mr. Peterson): Did anyone identify 
themselves to you 

The Court: She has already answered, Mr. Pet- 
erson, that nobody did. 

My. Peterson: I would like to ask her 

The Court: This is a self-serving declaration, 
and vou are putting words in her mouth. I am going 
to sustain the objection. Change the subject. 

Q. (By Mi. Peterson): Mrs. Walker, would vou 
relate what conversation, if any, or conversations 
were held at the Albany General Hospital in your 
presence and in the presence of Emily Renfro after 
the accident described ? A. Yes. 

Mr. Gearin: I would lke to ask who was présent 
at that time. If it is a state police officer that she 
ean identify, I haven’t any objection. 

Q. (By Mr. Peterson): Can you identify Mr. 
William T. Ewing as being the person who talked to 
vou, the state policeman who talked to you at the 
hospital room at the Albany General Hospital after 
the accident ? A. Yes, I believe he is. 

Q. Would you relate the conversation that was 
held with you at that time and place? 

A. Yes, the police officer brought my purse in 
from the accident. He had found it in the car or 
somewhere near the car, I couldn’t say where, and 
he asked me then what happened, and I told him 
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exactly as far as I knew. He asked me what kind of 
a truck it was, and I told him. I told him the color 
and that it was a West Coast truck and if he would 
hurry he could stop it. He said that, ‘‘We must be 
sure. We must be very sure that it is a West Coast, 
that you have the correct name of the truck. Do you 
think that it could have been ” then he explained 
to me there was lots of other red and silver trucks— 
‘*Do you think it could have been Exley or,’’ I be- 
lieve he mentioned Inland, some of the others. I 


said, ‘‘I know that there are other red and silver 
trucks, but I saw West Coast so I know it was a 
West. Coast truck.’’ And he said, well, something to 
the effect that, ‘‘Don’t worry, we will take care of 
Tig 

Q. Did you hear any conversation in your pres- 
ence between the police officer and any other person 
immediately afterwards? A. Yes iledid. 

Q. What was that conversation ? [236] 

Mr. Gearin: We will object to that; no founda- 
tion has been laid for that, your Honor. It would be 
hearsay. 

The Court: What is the purpose ? 

Mr. Peterson: He brought this up, a certain por- 
tion of the conversation. I want to show all of it. 

My. Gearin: My conversation only related to the 
conversation he had with the plaintiff. 

The Court: The objection is sustained. 

Mr. Peterson: Nothing further. 

Mr. Gearin: I have no further questions. 

Mr. Peterson: Plaintiff rests. 
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My. Gearin: J would like to take up a legal mat- 
ter before the Court. 

The Court: Ladies and gentlemen of the jury, we 
will reeess now until two o’elock at which time you 
will hear the arguments of counsel, and thereafter 
you will heat the instructions of the Court. 

Let me urge you once again, please do not make 
up your minds until you have heard the arguments 
of counsel and the instructions of the Court, and do 
not talk about this case to anyone else even among 
yourselves. You are now excused until two o’clock. 

(Jury retires for noon recess.) 

Mr. Gearin: At this time, if the Court please, the 
defendants and each of them jointly and severally 
move the [237] Court for an order directing the 
jury to return a verdict in favor of the defendants 
and each of them and against the plaintiff on the 
eround and for the reason that there is no satisfac- 
tory evidence that the defendants or either of them 
are guilty of neghgence in any particular charged or 
of any act or omission on the part of the defend- 
ants or either of them constituting the proximate 
cause of the plaintiff’s injury and damage. 

I particularly point out that the motion is made 
on behalf of an individual, Mr. Burr, who we submit 
at this time is not properly identified as being the 
operator of the truck who forced the plaintiff off 
the road. 

The Court: Do you want Mr. Burr in the case? 

Mr. Peterson: I think he is properly in the ease, 
your Honor. 

The Court: The motions are denied. 
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proof. 
DOROTHY 8S. WALKER 
recalled, testified as follows: 


Direct Examination 
By Mr. Peterson: 


Q. Mrs. Walker, at the scene of the accident did 
anyone identify himself as being a state police of- 
ficer ? A. No. 

@. Was anyone at the scene of the accident 
dressed in a state police officer’s uniform, to your 
knowledge? [238] A. Yes. 

Q. Was that person the person who testified 
here? A. I believe it was Mr. Ewing, ves. 

Q. Mr. Wiliam T. Ewing? A. Yes. 

Q. Mrs. Walker, when did you give birth to the 
child, your last born child? 

A. October 19, 1954. 

Q. Was the child earlier than the nine month 
period of gestation ? A SECs) 

What period of gestation was there? 

About seven and a half months. 

Who was the doctor at the time ? 

Dr. George Lage. 

Is he an obstetrician? A. Yes. 

. Was there any inducement for earlier prema- 
ture childbirth ? A. Yes. 

Q. Do you know the reason for that? 

Mr. Gearin: We object on the grounds of com- 
petency. 

The Court: The objection is sustained, but let 
him make his offer. 


OD POPS 
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Q. (By Mr. Peterson): Do you know the rea- 
son for it? 

The Witness: Do I answer? 

The Court: Yes. [239] 


The Witness: Yes, because—shall I say what Dr. 
? 


Lage told me; is that what you want or 
The Court: You are not a physician, are you? 
The Witness: No, no, sir. 

The Court: I told you, Mr. Peterson, that we 
will listen to the obstetrician’s testimony if you 
bring him up here, but I do not think this witness 
is competent to testify. 

Mr. Peterson: I will withdraw that question, 
your Honor. That is as far as I can go. I want to 
ask one other question. 

Q. Did you have any difficulty with your back or 
right hip or coccyx during pregnancy ? 

A. Definitely, yes. 

Q@. Do you know the reason or relationship of the 
pregnancy with your difficulty with your back and 
coceyx and right hip? A. Yes. 

Q. What is the relationship ? 

Mr. Gearin: We object on the grounds of com- 
petency. 

The Court: She may answer. 

The Witness: Well, as the baby got heavier and 
the pressure increased on the bone structure in that 
region it became very painful or sore. 

Q. (By Mr. Peterson): Could you wear a back 
support for it? 
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A. I couldn’t wear a back support because T 
could not have tightness over my tummy. 

Q. Did any doctor prescribe a back support for 
vou? [240] 

A. Dr. Abele told me to wear a tight girdle. That 
was before I was pregnant. I couldn’t wear a girdle 
because of the pregnancy. 

Mr. Peterson: No further questions. 


Cross-Examination 


By Mr. Gearin: 


Q. Are you wearing a girdle now? 

nee Ves, sir. 

Q. Are you wearing a back support now ? 

A. No, just a girdle. 

Mr, Gearin: ‘That is all. 

The Court: I am going to reject your offer of 
proof. I do not know what was the purpose of ask- 
ing whether there was an officer at the scene of the 
accident. The questions to which I objected were 
questions for conversations with an unidentified per- 
son, not an officer who testified here, but they re- 
ferred apparently to the testimony of the officer who 
was not on duty. 


(Discussion. ) 


(Noon recess taken.) [241] 
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(Counsel for the respective parties having pre- 
sented their arguments to the jury, the Court 
thereupon instructed the jury as follows:) [242] 


The Court: Ladies and gentlemen of the jury: 

You have now heard all of the evidence and the 
arguments of the attorneys in the case of Dorothy 8. 
Walker, plaintiff, vs. West Coast Fast Freight and 
M. L. Burr, defendants. It is now my privilege and 
duty to lay down for you the rules of law which you 
ave to follow in deciding the questions of fact to be 
submitted to you. It is your duty as jurors to fol- 
low the law as stated in my instructions and to apply 
the law so given to the facts as you find them in the 
evidence before you without bias, prejudice, or sym- 
pathy for or against either the plaintiff or the de- 
fendants. You are not to single out one instruction 
alone as stating the law, but you must consider the 
instructions as a whole. Regardless of any opinion 
vou may have as to what the law ought to be, it 
would be a violation of your sworn duty to base a 
verdict upon any other view of the law than that 
given in my instructions. 

You have heard the reateent of the attorneys. 
As they themselves have told you, what an attorney 
savs either during the course of the trial or in his 
argument to you or to me is not evidence. The at- 
torney is not under oath, and his duty is a partisan 
one to his client. If an attorney has related what he 
regards to be evidence and it disagrees with your 
memory, vou are to take your own memory of the 
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testimony and not that of an attorney. The particu- 
lar purpose of an argument to a jury is to sug- 
gest [243] inferences and deductions which the par- 
ticular attorney believes can be drawn from the 
evidence. 

While you may follow the inferences and deduc- 
tions that are made to you by a particular attorney 
if they seem reasonable and logical to you, you are 
not bound to do so. 

It is the duty of the Court to admonish the attor- 
ney who out of zeal for his cause does something 
which is not in keeping with the rules of evidence or 
the procedure. You are to draw no inference against 
a side to whom an admonition of the Court might 
have been addressed during the trial of this case. 

A judge of the Federal Court has the privilege of 
commenting on the evidence. If I do so in this case 
IT shall tell you what portion of my instructions 
constitute comment. 

The function of a judge is different from that of 
either the jury or the attorneys in a trial of a case. 
The judge’s function is to lay down the rules of law 
that govern the trial and to see that the trial is free 
from error. The judge must necessarily rule upon 
questions of law throughout the case. These rulings 
on questions of law have no relation, so far as you 
are concerned, to questions of fact, and if any evi- 
dence was ruled out or stricken out then it is you 
duty to pay no attention to such evidence, and if 
evidence was not admitted you are not to speculate 
upon what might have been proved if the ruling had 
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been otherwise [244] and the evidence had been ad- 
mitted. 

If any of you know or think that you know by any 
expressions or words of mine what I think about 
this case and how it should be decided, you are not 
bound by my opinion on that subject. You are the 
sole and exclusive judges of all questions of fact and 
the eredibility of all witnesses. However, I will lay 
down certain rules of law to govern you in your de- 
termination of the facts, and these rules are final 
and binding upon you whether you agree with them 
or not. 

You are to decide the questions that are to be pro- 
pounded to you solely on the basis of the evidence 
that has been introduced at this trial. If you have 
acquired or think you have acquired any knowledge 
or information concerning any issue involved in this 
action from any source other than the evidence, you 
are not to convey such information to any other 
juror, and you are not to consider it yourself. 

This case is based upon a claim of negligence. 
Plaintiff claims that the defendants were guilty of 
negligence in a number of respects which I shall out- 
line for you, and she claims that such negligence 
forced her car off the highway and into a ditch as a 
result of which she contends she was seriously and 
painfully injured. The defendants have denied these 
allegations; therefore, your first inquiry must be: 
Was Mr. Burr operating a West Coast Fast Freight 
truck at the scene of the accident at the time Mrs. 
Walker was forced [245] off the road? Of course, if 
Mr. Burr was somewhere else and some other truck 
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was involved in the incident described by Mrs. 
Walker, your deliberations will be at an end, and 
you will bring in a verdict for the defendants. Be- 
fore you can consider the question of negligence, 
plaintiff must prove by a preponderance of satis- 
factory envidence that defendants’ truck was the 
one involved in this accident. 

The burden of proving an allegation is laid wpon 
the party making any claim. That claim must be 
proved by a preponderance of satisfactory evidence. 
In determining whether plaintiff has sustained this 
burden, evidence is deemed satisfactory only if it 
produces moral certainty or conviction im an un- 
prejudiced mind. Only evidence which produces such 
moral certainty or conviction is sufficient to justify 
a verdict. Any evidence less than this is insufficient. 
If the evidence on any issue is evenly balanced, you 
may not find in favor of the person who has the 
burden. A preponderance of satisfactory evidence 
does not mean the greater number of witnesses, but 
it means the greater weight and the convincing char- 
acte1 of the evidence that is introduced. 

If you find by a preponderance of satisfactory 
evidence that Mr. Burr was driving a West Coast 
Fast Freight truck at the time and place of the acci- 
dent, you will consider whether the defendants were 
guilty of one or more acts of negligence charged 
against them by plaintiff. [246] However, before I 
take up the specific acts of negligence I will lay 
down some general rules which will govern vou in 
your deliberations. 
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The mere fact that an accident occurred is no 
evidence of negligence, and you may not find that 
defendants were guilty of negligence solely by reason 
of the fact that an accident occurred. The law does 
not impose liability upon any person in the absence 
of fault, nor does the law presume that any person 
is at fault in the absence of proof of such fault. On 
the contrary, the law presumes that each party in- 
volved in this case exercised all the care which an 
ordinarily prudent person would have exercised 
under all of the circumstances. 

The defendant West Coast Fast Freight is a 
corporation, and corporations must necessarily act 
through individual persons. Mr. Burr, the driver of 
the truck, was an employee of West Coast, and dur- 
ing this trip to California on Highway 99E he was 
acting in the course of his duties of employment. 
Therefore, if you find that this truck was involved 
in the accident with Mrs. Walker and if you find 
that such driver did or failed to do something which 
under the circumstances amounted to negligence, 
then such negligence, if any is deemed to be the neg- 
ligence of his emplover, West Coast Fast Freight. 

Negligence is defined as the doing of an act which 
a person of ordinary prudence would not have done 
under the [247] same or similar circumstances, or 
the failure to do an act which a person of ordinary 
prudence would have done under the same or similar 
circumstances. This is the common law definition. 
In addition, there are certain statutory rules for the 
operation of motor vehicles on the highway, and 
these statutory rules make it incumbent upon a per- 
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son of ordinary prudence to act in accordance with 
their directions, and the failure to so act constitutes 
negligence in and of itself. 

Here are the specifications of negligence upon 
whieh plaintiff must recover, if at all. 

First, plaintiff claims that the defendants were 
negligent in driving and operating the motor truek 
when the same was not equipped with clearance 
lamps and reflectors as required by law for not hav- 
ing the clearance lamps lighted. Under the law, 
after sunset a truck and trailer such as the one 
owned by defendant West Coast Fast Freight, which 
is more than 30 feet in length is required to have 
two clearance lamps, one on each side of the front 
and rear, and two side marker lamps on each side, 
one near the front and one near the rear, and a re- 
flector on each side near the front. The front elear- 
ance lamps and marker lamps and reflectors shall 
reflect an amber color and shall be between 2 feet 
and 5 feet from the ground. These reflector and 
clearance lamps and side marker lamps shall be visi- 
ble under normal atmospheric conditions for a dis- 
tance of 500 feet. 

You have heard the testimony, and it will be [248] 
for vou to determine whether the defendant had 
hghts on the truck in accordance with the require- 
ments of this statute and whether they were all 
burning at the time of the alleged accident. If vou 
find that they were not maintained or not burning, 
then such condition would violate the statute and 
would constitute neghgence in and of itself. 

Plaintiff next contends that the defendant was 
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negligent in passing another vehicle proceeding m 
the same direction as the motor truck when the 
left. side of the highway was not clearly visible and 
free of oncoming traffie for a sufficient distance 
ahead to permit the truck to overtake and pass the 
other vehicle in safety. 

The state law provides that: The driver of a ve- 
hicle shall not drive to the left side of the center line 
of a highway in overtaking and passing another 
vehicle proceeding in the same direction unless such 
left side is clearly visible and is free of oncoming 
traffic for a sufficient distance ahead to permit such 
overtaking and passing to be completely made with- 
out impeding the safe operation of any vehicle ap- 
proaching from the opposite direction or any vehicle 
overtaken. 

You have heard the evidence on this point, and 
it will be for you to determine from all of the evi- 
dence whether the plaintiff has proved by a prepon- 
deranee of satisfactory evidence that the defendants 
were guilty of negligence in such respect. [249] 

Lastly, plaintiff contends that the defendants 
failed to maintain a proper or any lookout for 
other vehicles and particulary’ for the vehicle 
which was operated by plaintiff. In this connection 
I instruct you that every operator of a vehicle on 
a highway is required to keep a proper lookout for 
other vehicles using such highway, and a proper 
lookout means that kind of a lookout that a person 
of ordinary prudence would have maintained and 
exercised under the same or similar circumstances. 

If plaintiff fails to prove by a preponderance 
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of satisfactory evidence that the defendants were 
guilty of negligence in one or more of the four 
specifications to which T have referred, then your 
deliberations will be at an end, but if you find by 
a preponderance of satisfactory evidence that the 
defendants were guilty of at least one of such acts 
of negligence, then you will consider the question of 
proximate cause. 

Proximate cause is probable cause. It is that cause 
which in direct sequence, without any efficient inter- 
vening cause produced the accident and injury. 
Therefore, if you find that the defendants were 
guilty of negligence in one or more particulars 
charged against them by the plaintiff, that does not 
settle your problein unless you go further and find 
by a preponderance of satisfactory evidence that 
the particular negligence was the proximate cause 
of the injury. [250] 

If you find in favor of the defendants, of course, 
your deliberations will be at an end, and you will 
return a verdict in favor of the defendants. How- 
ever, if you find from a preponderance of satis- 
factory evidence that the defendants were guilty 
of one or more acts of negligence which proxi- 
mately caused the accident, then you will consider 
the question of damages which plaintiff alleges 
she sustained. The fact that I instruct you on dam- 
ages does not mean I am of the opinion that plain- 
tiff is or is not entitled to recover against the 
defendants. IT am expressing no opinion on that 
subject one way or the other. Damages, like any 
other proposition, must be proved by a prepon- 
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deranee of the evidence on the part of the person 
making the claim, and plaintiff being a claimant 
must sustain that burden. In other words she 
must prove her claim of damages by a prepon- 
derance of satisfactory evidence. If you find that 
plaintiff is entitled to recover damages, you will 
then award her such sum of money as damages as 
will fully, justly and completely compensate her for 
the injuries which you find she has suffered by 
reason of the negligence of the defendants in the 
accident. In so doing, you should take into con- 
sideration the injuries which she has sustained, 
the disability, pain and suffering which she has 
endured, and the disability, pam and suffering 
which she will endure in the future, if vou find that 
plaintiff will endure such disability, pain and suffer- 
ing as a result of that accident. [251] 

J had not intended to discuss the particular types 
of injuries which Mrs. Walker contends she: suf- 
fered, but in view of the fact that the arguments of 
counsel are in such disagreement I think I shall. 
She claims on February 10, 1955, which is ten 
days ago, that she was suffering from numerous 
bruises and contusions to the plaintiff’s body, se- 
vere brain concussion and brain damage, severe 
physical and mental shock and physical and mental 
pain and suffering, a severe tearing, twisting and 
wrenching of the tendons, muscles, hgaments, bones, 
nerves and soft tissue of her neck back, pelvic area, 
right hip and leg, injuries to her upper chest, and 
aggravation of pre-existing arrested tuberculosis, 
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from all of which plaintiff was rendered sick, sore, 
nervous and distressed, and that plaintiff has per- 
manent injuries to her head, neck, back, right hip 
and leg, and the internal organs of her chest, and 
will be permanently afflicted with the results of 
aggravation and dissemination of said tuberculosis. 

As you heard from decisions from counsel, some 
of these claims have now been withdrawn, and as 
to permanent injury—as to the tuberculosis, of 
course, you cannot award her anything for that 
because she had tuberculosis prior to the time of the 
accident. Even if you award her on the accident, you 
eannot allow her a sum by way of compensation by 
reason of the tuberculosis by way of permanent 
damage, and the same is true of any claim for 
brain damage. No amount may be allowed for per- 
manent [252] injury to the brain or permanent 


injury to the hip. 

Mrs. Walker contends that she has been, and 
there is evidence that she suffered injury to her 
coceyx and injury to her low back which at least 
one physician says is permanent, at least, there is 
a dispute on that point so you can consider whether 
or not she has suffered permanent injury to her 
back and to her coccyx. 

In connection with those claims for permanent 
injury, I instruct you that before you are warranted 
in allowing any sum by way of compensation for 
any alleged permanent injury, you must be reason- 
ably certain, from a preponderance of satisfac- 
tory evidence, that the plaintiff has sustained 
permanent injury and disability. 
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You have heard the evidenee with reference to 
the other injuries which plaintiff says she sustained, 
and you have heard the medical testimony, and 
you are to allow her such sum as you regard as rea- 
sonable for those other injuries, whatever you find 
_ them to be, but you may not allow any sum by way of 
permanent injury except if you find that she has 
permanent injury to her coccyx and low back. 

In addition to plaintiff’s claim for pam and 
suffering and the injuries which she has sustained, 
plaintiff has asked for an allowance of $956.13 for 
medical and hospital expenses which she has in- 
curred. If you find in favor of the plaintiff, she 
would be entitled to a reasonable amount [253] 
incurred by her for the reasonable value of the 
medical and hospital services which she received 
and for which she is hable. Therefore, if you find 
for the plaintiff, you may allow her the sum of 
$956.13 for medical and hospital expenses, and that 
is in addition to the amount you allow her for 
general damages. 

The amount vou will award plaintiff must be 
reached and founded upon an unprejudiced con- 
consideration of all the facts of the case and without 
sympathy, prejudice or a desire to punish anyone 
and without any thought of plaintiff’s financial 
condition or the defendant’s ability to pay. 

I want to make one comment. The principle ques- 
tion involved in this lawsuit 1s whether plaintiff 
has proved by a preponderance of the evidence that 
defendant’s truck was the one involved in this 
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accident. In my opinion, it does not make any 
difference whether the lights were burning or not 
burning. If a truck came over on the wrong side 
of the road and drove this lady off the highway, 
she is entitled to recover. If it was a West Coast 
Fast Freight truck—it does not matter whether 
the lights were burning or whether the crest of 
the highway was 9500 or 600 feet away—if that was 
the truck that did it and it was on the wrong side of 
the road, in my view, she is entitled to recover, but 
you must find that it was a West Coast Fast Freight 
truck that drove her off the highway. [254] 

You are the sole and and exclusive judges of 
the facts in the case and of the credibility of all 
witnesses. Your power of judging the effect or 
value of evidence, however, is not arbitrary, but 
must be exercised with legal discretion and in sub- 
ordination to the rules of evidence. 7 

Even though it is your function and yours alone 
to decide where the truth hes, by what yardstick 
and in accordance with what rules of law are you to 
judge the credibility of witnesses? Every witness 
is presumed to speak the truth, but this presump- 
tion may be out-weighed by the manner in which 
the witness testifies, by the character of the testi- 
mony given, or by contradictory evidence. 

You should carefully scrutinize the testimony 
given, the circumstances under which each witness 
testified, and every matter in evidence which tends 
to indicate whether the witness is worthy of belief. 
Of course, when I speak of witnesses I speak of 
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the plaintiff and the defendants who, whether they 
testified in person or in deposition, are witnesses in 
the case. Consider also any relation each witness 
may bear to cither side of the case; the manner 
in which each witness might be affected by the 
verdict; and the extent to which, if at all, each 
witness is either supported or contradicted by other 
evidence. 

Inconsistencies or discrepancies in the testimony 
of a witness or between the testimony of different 
witnesses may or may not cause the jury to dis- 
eredit such testimony. [255] Two or more 
persons witnessing an incident or a transaction 
mmav sce or hear it differently, and innocent 
misrecollection, hke the failure of recollection, 
particularly as to times, dates, and places, is 
not an uncommon experience. In weighing the effect 
of a discrepancy, consider whether it pertains to 
a matter of importance or to an unimportant detail, 
and whether the discrepancy results from innocent 
error or wilfull falsehood. If you find the presump- 
tion of truthfulness to be outweighed as to any wit- 
ness, you will give the testimony of that witness 
such credibility, if any, as vou think it deserves. 

In other words, there is nothing peculiarly dif- 
ferent in the way a jury is to determine the credi- 
bility of a witness from that in which all reasonable 
persons size up other people with whom they are 
dealing when making important decisions. You con- 
sider whether the person with whom you are deal- 
ing had the opportunity to observe and be familiar 
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with and remember the things he tells vou about. 
You consider any possible interest he may have, and 
any bias or prejudice. You consider the person’s 
demeanor. You decide whether he strikes you as 
fair and candid. In other words, you ‘size him up.” 
Then you must consider the inherent believability 
of what he says and whether it accords with your 
own judgment or experience. 

The same is true of witnesses. Yon ask yourself 
if they know what thev are talking about. You watch 
them [256] on the stand as they testify and note 
their demeanor. You decide how their testimony 
strikes you. 

Take a matter of interest, for example. You may 
consider that some witnesses, whether for the plain- 
tiff or the defendants, have an interest in the out- 
come of the case. Where a witness has a personal in- 
terest in the result of the trial, the temptation may 
be strong to color, pervert, or withhold the facts, 
or even though completely honest, a witness who has 
an interest in the case may unconsciously shade his 
testimony. On the other hand, such a witness may be 
telling the exact truth despite his interest in the out- 
come, You must consider all the attendant cireum- 
stances in deciding whether and to what extent in- 
terest may affect the witness. 

The greater a person’s interest in the case, the 
stronger is the temptation to false testimony, and 
the interest of the plaintiff is of a character pos- 
sessed by no other witness. 

Manifestlyv, she has a vital interest in the outcome 
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of the case. This interest 1s one of the matters you 
may consider along with other attendant circum- 
stances in determining the credence you will give to 
her testimony. 

Before reaching any conclusion as to whether you 
believe the testimony of any particular witness or 
of the plaintiff herself or the defendants or as to 
whether you will believe part of the testimony of 
such witness or party [257] and reject the rest, it 
is essential that you give consideration to all the cir- 
cumstances bearing upon the question of credi- 
bilitv as I have outlined it for you. 

While you are not at liberty to reject the testi- 
mony of a witness arbitrarily, there are occasions 
when you are justified in so doing. Under the law, if 
vou find that a witness has testified falsely in any 
one material part of his testimony, you may look 
with distrust upon the other evidence given by such 
witness, and if vou find that any witness has testi- 
fied wilfully false, you will be at lberty to disre- 
gard all the evidence given you by such witness un- 
less corroborated by other evidence which you do be- 
lieve. | 

The direct testimony of any witness to whom you 
give full credit and belief is sufficient to establish 
any issue in this case. Therefore, you are not bound 
to decide in conformity with the testimony of a num- 
ber of witnesses which does not produce conviction 
in vour mind, as against the declarations of a lesser 
number, or a presumption, or other evidence, which 
appeals to vour mind with more convincing force. 
This rule of law does not mean that you are at 
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liberty to disregard the testimony of the greater 
number of witnesses merely from caprice or prej- 
udice. It does mean that you are not to decide any 
issue by the simple process of counting the number 
of witnesses who have testified on the opposing side. 
It means that the final test is not in the relative 
number of witnesses, but in the relative [258] con- 
vincing force of the evidence. 

Any fact in the case may be proved by direct 
or indirect evidence. Direct evidence is that which 
tends to prove a fact in dispute directly without anv 
inference or presumption and which in itself, if 
true, conclusively establishes the fact. It a witness 
testifies to a transaction to which he has been an eve- 
witness, that is direct evidence. Indirect or circum- 
stantial evidence is that which tends to establish a 
faet in dispute by proving another and which, 
though true, does not in itself conclusively establish 
the fact, but affords and inference or presumption 
of its existence. Indirect evidence sometimes may be 
stronger on account of the inferences whieh may be 
drawn from it than the testimony bv witnesses. 

The rules of evidence ordinarily do not permit a 
witness to testify as to his opinions or conclusions. 
An exception to this rule is the case of an expert 
witness. A witness who by education and experience 
has become an expert in any art, science, or profes- 
sion may state his opinion as to a matter in which 
he is versed and which is material to the case, and 
he may also state his reasons for such opinion. In 
this case you have heard the testimony of the 
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physicians who qualified as experts. You should 
consider each expert opinion received in evidence in 
this case and give it such weight as you think it 
deserves. Such opinion will be judged upon the same 
basis as you would [259] judge the opinions of lay 
persons who have testified except that you are en- 
titled to give it more weight if you decide that, be- 
cause of the experience and training of the expert, 
his opinion is more likely to be accurate than that of 
an untrained person. You may reject it entirely if 
vou think that the reasons given in support of the 
opinion are unsound. 

You should look with caution upon the oral ad- 
missions of a party, as that kind of evidence is sub- 
ject to mistake. The party may have been misin- 
formed or may not have clearly expressed his or 
her meaning or the witness may have misunderstood 
him. However, if vou find that the admission. was 
knowingly made, then, of course, it may be used for 
all purposes. 

You will have with you in the jury room all of 
the exhibits that have been admitted in evidence, and 
you will have with you two forms of verdict. The 
verdict for plaintiff reads as follows: ‘‘We, the Jury, 
dulv empaneled and sworn to try the above-entitled 
eause, do find our verdict in favor of the plaintiff 
Dorothy S. Walker, and against the defendants 
West Coast Fast Freight, Inc., a corporation, and 
M. L. Burr, and each of them, and assess plaintiff’s 
damacesmm: thesstm of $3.20... -- ” If you find for 
plaintiff, vou are to use this form of verdict, and 
vou are to include in that one blank space all the 
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amounts to which you find plaintiff is entitled, that 
is, the $956.13 for hospital and medical care, and 
the amount you [260] find for the permanent damage 
and the other injuries which she sustained, and 
vou are to include in this one blank space allowance 
for pain and suffering and all the other items to 
which I referred in my instructions on damages. 

The verdict is to be signed by the foreman alone. 
I call your attention to the fact that in the Federal 
Court the verdict must be unanimous; therefore, be- 
fore the foreman signs this verdict, he or she, who- 
ever it may be, must make sure that it represents 
the unanimous opinion of each juror on each issue. 
In other words, it must not only be on the question 
of liability but also on the question of damages. 

I think in the past I have told you about quotient 
verdicts. If you come to the question of damages 
vou cannot agree in advance that each person will 
set down the amount to which he or she believes 
plaintiff is entitled, add it up, and then divide it 
by twelve and say in advance that that is the 
amount which you are going to give to the plain- 
tiff. Under the law, that tvpe of verdict, which is 
called a quotient verdict, or any other verdict ob- 
tained in any mechanical way is unlawful. Each 
person must agree to the amount of the verdict. The 
jurors cannot agree in advance as to the technique of 
doing it. 

Tf vou decide in favor of defendants, you will 
use the other form of verdict which says: ‘‘ We, the 
jury, empaneled and sworn to trv the above-entitled 
eause, do [261] find our verdict against the plain- 
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tiff and in favor of the defendants.’’ Before you can 
use that verdict, which is to be signed by the fore- 
man alone, it likewise must represent the unani- 
mous opinion of each of the jurors. That means 
each juror has to agree. 

Before the bailiff is sworn there is a legal matter 
that I would hke to take up with Counsel in Cham- 
bers. 

(Thereupon the following proceedings were 
had in the Court’s chambers:) 


Mr. Peterson: J do not know what the Court’s 
practice is in respect to giving what is defined under 
the Oregon statutes as being statutory instructions, 
the one in relation to evidence to be judged not alone 
by its intrinsic weight but the evidence that is within 
the power of a party to produce. Therefore, if the 
weaker or less satisfactory evidence is produced 
when it appears that a stronger and more satisfac- 
tory can be produced, such evidence is to be viewed 
with distrust. I do not know what the practice of 
the Court is. 

The Court: We do not give that. Unless it is re- 
quested we would not give it, and in this particular 
ease I do not think I would give it because each 
party under our practice had the opportunity of 
getting the same evidence. You may have an ex- 
ception. 

Mr. Peterson: With that, the plaintiff has no 
other exceptions. [262] 

Mr. Gearin: The defendants and each of them, 
your Honor respectfully objects to the Court’s sub- 
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mission to the jury—although there was later com- 
ment with regard to the lack of clearance lights and 
reflectors—in giving the statute on lamps and reflec- 
tors to the jury, on the ground and for the reason 
that there is no evidence whatsoever that we did not 
have reflectors, and, secondly, that as a matter of law 
the matter of clearance lights and reflectors could 
not have any casual relation with the accident. 

We object to the failure of the Court to withdraw 
the charge of lookout and submitting the same, that 
being our requested instruction No. 8, on the ground 
and for the reason that there is no evidence in this 
ease that the defendants or either of them were 
guilty of negligence in that particular. 


In Open Court 


The Court: You are now excused to go and de- 
liberate. 


(Jury retires for deliberations at 3:50 p.m. 
After deliberating the jury returned to open 
court and the following proceedings were had :) 


The Court: Ladies and gentlemen of the jury, 
Mr. Price, the bailiff, informs me that you have a 
question. 

Foreman Marian I. Green: TJ have, your Honor. 
In fact, the jury has two questions they are not clear 
about [263] and would like an answer for it. 

The Court: Does it involve matters about which 
I have already instructed you? 

Foreman Green: Well, they are concerning mat- 
ters of evidence. 
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The Court: You mean they are evidence that you 
do not recall? 

Foreman Green: We do, but they want to know 
why the evidence was not produced. 

The Court: In this court you cannot speculate 
about evidence not being produced. You have to take 
the evidence as it is introduced here. The attorneys 
are the ones that determine what evidence shall be 
submitted in court. 

Foreman Green: We understand that, but they 
are still rather adamant about one particular point 
that I am not able to convince them on, and they 
want to know why, I have given my opinion of what 
fT think that there is in evidence. Could I approach 
your desk and ask? Or is that not allowed ? 

The Court: I thought that I had given you all 
the instructions that are necessary. We do not mee 
to give any new instructions. 

Foreman Green: I really do not know what to 
do about it. I have done what I thought was right, 
but they seem to think that it should be cleared up 
before they can [264] reach a decision. 

The Court: I am going to let you state the ques- 
tion. According to the understanding that counsel 
and I reached before, no question will be answered 
at the time you asked it unless everybody consents 
to it, and even if you ask the question I might not 
consent to it. 

Foreman Green: Well, that is agreed upon, and 
the question was why the driver’s log was not pro- 
duced. 
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The Court: Do you mean the tachograph? 

Foreman Green: The log. If I understood right, 
the tachograph was destroyed, to my knowledge, but 
the question was about the driver’s log. 

The Court: JT would like to see counsel in cham- 
bers. 

(Thereupon, the following proceedings were 
had in the Court’s chambers:) 


The Court: IT will tell the jury that under the 
rules of law either party can get any information 
that is in existence through the deposition procedure 
and through notice; that it was not produeed 
by either party, and from that they may draw an in- 
ference that it would not show anything or that it 
was not available. 

Mr. Gearin: That would be very fair, your 
Honor. 

The Court: Or I could just say that it was not 
available. 

Mr. Gearin: TI think your initial statement would 
be very fair to everybody coneerned beeause they 
only took the [265] deposition of our driver and no 
one else, your Honor. 

Mr. Peterson: I would feel in view of the evi- 
dence in the ease that probably the question should 
be unanswered. I recognize it is a very difficult 
question. 

The Court: Do you want the question not to be 
answered ? 

Mr. Peterson: I would think that that would be 
correct in view of the case. 

Mr. Gearin: It is up to them to prove what was 
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in the log, and they cannot make us produce records 
all over the map when they had it within their power 
to produce it. We do not have to prove anything. I 
think what your Honor said just a minute ago as to 
the explanation under the rules of law that we have, 
T think that was fair to everybody, and to leave it 
unanswered now certainly would be more than pre- 
judicial to the defendants. 

The Court: It may be, but you are the one who 
asked for it. I gave you that opportunity. 

Mr. Peterson: That was a pure oversight of 
counsel, your Honor. I attempted to answer it and 
argue it. It came out in argument, your Honor. 
Your Honor was perfectly right in ruling as you 
did. | would have no complaint about your Honor’s 
ruling. I believe, however, to be fair with us, that 
what your Honor indicated you would have to say, 
that they could have produced it or explained its 
absence, but there is nothing to be drawn by its fail- 
ure to be here. Nobody has produced it, especially 
since we have [266] no burden of proof. 

The Court: I will say that no inference is to be 
drawn one way or the other by its absence. 

Mr. Gearin: That is all right with me. 

The Court: Is that all right? 

Mv. Peterson: I think that that would be outside 
the evidence, your Honor. I sincerely feel that that 
would be outside of the evidence that the jury is 
bound to consider. 

(Thereupon in open Court the following pro- 
ceedings were had:) 

The Court: Ladies and gentlemen of the jury, I 
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have taken the matter up with both of the attorneys, 
and [ have considered some law, and I have come to 
the conelusion, and both counsel agree with me, that 
this question cannot be answered now. We are all of 
the opinion that no inference either for or against 
the plaintiff or the defendant can be drawn by the 
jury from the failure to produce that document, 
nothing bad, nothing good against either the plain- 
tiff or the defendants by that failure, and you must 
decide the case on the evidence that has been intro- 
duced. 

Foreman Green: ‘Thank you, your Honor. 

(Thereupon, the jury retired for further de- 
liberations. ) 

Mr. Gearin: T have no exception to the Court’s 
remarks. 

Mr. Peterson: Your Honor, I agree with the 
first, no exception to the Court mstruction the jury 
that the [267] question could not be answered, but 
I would save an exception to the Court directing the 
jury that they could draw no inference under the 
evidence in this ease. 

The Court: I thought that is what we agreed to 
in chambers before we came into open court, and vou 
had specifically told me that this was outside the 
evidence; they could not consider it, and I told vou 
before that I would instruct them that no inference 
for or against either party can be drawn by the 
failure to produce that evidence. T was under the 
impression that you agreed to it. 

Mr. Peterson: Your Honor, perhaps I did not 
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make myself clear. I thought I advised the Court 
that it was my view, under the evidence, that the 
Court should not direct any inference or lack of in- 
ference to be drawn but simply the question could 
not be answered. Perhaps I did not make my point 
clear in chambers. That is what I attempted to do. 

The Court: Do you not recall telling me just as 
we were leaving the Chambers that it was outside 
the evidence and could not be considered ? 

Mr. Peterson: I did, your Honor. 

The Court: I will let the record speak for itself. 


(Trial concluded.) [268] 


Certificate 
State of Oregon, 
County of Multnomah—ss. 

I, Gordon R. Griffiths, an official court reporter to 
the United States District Courts for the District of 
Oregon, hereby certify, that at the time and place 
mentioned in the caption I reported in shorthand all 
proceedings had and testimony adduced in the above 
entitled cause; that my shorthand notes were there- 
after reduced to typewriting under my direction, 
and that the foregoing transcript consisting of 268 
typewritten pages is a true and correct transcript of 
all said proceedings had and testimony addueed, and 
of the whole thereof. 


Witness my hand at Portland, Oregon, this 10th 
dav of May, 1955. 


/s/ GORDON R. GRIFFITHS. 
[Endorsed]: Filed June 10, 1955. 
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DOROTHY 8S. WALKER, 
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VS. 


WEST COAST FAST FREIGHT, INC., a Cor- 
poration, and M. L. BURR, 
Defendants. 


Monday, March 21, 1955, 11:00 A.M. 


TRANSCRIPT OF PROCEEDINGS IN RE: 
MOTION OF PLAINTIFF FOR NEW 
TRIAL 


Mr. Peterson: May it please the Court: In this 
matter counsel for defendants has fifteen minutes 
ago served me with an affidavit in respect to this 
motion for a new trial. The essence of the affidavit 
is that Mr. Gearin was one of the attornevs for de- 
fendants; that he has been in charge of the case as 
far as defendants are concerned since its inception, 
and at no time did he have any knowledge that 
plaintiff sustained or was going to claim any of 
these child-bearing inconveniences or difficulties in 
child-bearing. 

The Court: I have read the affidavit. 

Mr. Peterson: I want to advise the Court that 
long prior to July 9, 1954, eight months prior to the 
time of this trial, that Mr. Gearin made an appoint- 
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ment with Dr. John L. Marxer to have Mrs. Walker 
given a physical examination. An appointment was 
arranged for July 19, 1954, at 2:30 o’clock. I noti- 
fied Dorothy Walker upon receipt of this notice, and 
she advised me that she could not have any physical 
examination because of pregnancy. When she saw 
her doctor he advised her that she should not have 
any pelvic examination because she was five months 
pregnant and that she should have no X-rays for 
two or three months after the child was born, and 
that I immediately communicated 
The Court: What difference would that make? 
Mr. Peterson: I want to advise the Court. 


Mr. Gearin: I knew she was pregnant, your 
fone. [2*] 

The Court: He says she was pregnant. 

Mr. Peterson: There is no surprise as far as the 
defendant is concerned. 

The Court: There is no surprise about the preg- 
naney, but you have not set it out in your pre-trial 
order. 

Mr. Peterson: That is true, your Honor, I have 
not set it out, but this is the language that I have 
used, and I respectfully say to the Court that what 
we sought to prove was admissible under those 
pleadings. 

The Court: Mr. Peterson, I gave you an oppor- 
tunity to call your doctor, and you did not do it. 

Mr. Peterson: You advised me that the Court 
would not receive it. As a matter of fact, when I 


*Page numbering appearing at top of page of original Reporter's 
Transcript of Record. 
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made my opening statement to the jury you said 
that that was not proper and we could not prove it. 

The Court: Then you tried to get it in on the 
testimony, and I said you could not do it in that 
way, In any event, and you said that you wanted to 
make an offer of proof. In the first place, I told you 
to call the doctor back, but then you told me that for 
the first time you learned that he was not the doctor 
who could testify to that. 

Mr. Peterson: That is right. 

The Court: Then you said that the only doctor 
that could testify would be the obstetrician and you 
would try to get hold of him. 

Mr. Peterson: Correct. 

The Court: Mr. Peterson, you came here trying 
to make an opening statement on a subject matter 
about which you had never talked to a physician, did 
vou not? 

Mr. Peterson: No, your Honor. 

The Court: When had you talked to the obstetri- 
cian ? 

Mr. Peterson: I received a letter from the obste- 
trician dated August 9, 1954, and I will read that 
letter to the Court. 

The Court: Had you made arrangements for the 
obstetrician to come into court? 

Mr. Peterson: No, I had not, your Honor. 

The Court: I do not think very much of that 
contention, and the contention is denied. You may 
have an exception. 

Mr. Peterson: Your Honor, the Court instructed 
the jury that they could not consider her life ex- 
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pectancy, and the Court would give no instruction as 
to her life expectancy or any matter relating to her 
life expectancy. I believe the Court stated to me and 
to Counsel that because she had had tuberculosis her 
life expectancy could not be considered by the jury. 

The Court: Mr. Peterson, she not only had tu- 
berculosis but she was taking treatment at the time 
of the accident, and I think she was taking treat- 
ment at the time of the trial. Here is a woman who 
is suffering from tuberculosis, and I do not think 
that under those circumstances the mortality tables 
are admissible. 

Mr. Peterson: The case of Frangos vs. Edmunds 
held that they are; 179 Oregon. 

The Court: Fora person suffering from tubereu- 
losis ? 

Mr. Peterson: No, but the rule was that the 
Court takes judicial notice of that and that when a 
person has permanent injuries the Court may in- 
struct the jury as to what the mortality tables are, 
but the determination of life expectancy of the 
plaintiff when he or she has permanent injuries is a 
question of fact for the jury to take into considera- 
tion; the age, sex, health, the nature of the plaintift’s 
occupation, whether hazardous or not. 

The Court: Suppose that she had had instead of 
tuberculosis cancer of the stomach. Would you say 
that I should instruct the jury on the question of the 
mortality tables? 

Mr. Peterson: Yes, because that is a question of 
fact for the jury’s determination. 
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The Court: Iam going to deny your motion for 
a new trial on that ground also. 

Mr. Peterson: My third main point, your Honor, 
is Inadequacy of the verdict. The testimony was that 
she had occurred 956 dollars, some-odd, special dam- 
ages, but the jury gave her $1,500. J submit that 
under the decided cases such a verdict is inadequate, 
and in the Federal Court, as I understand it, 
erounds for granting a new trial are [5] 

The Court: Mr. Peterson, this is a consistent ver- 
dict 1f the jurors did not believe some of your own 
physicians because I believe it was perfectly proper 
for the jury to come to the conclusion that this 
woman was suffering from tuberculosis but that her 
condition had not been aggravated a great deal or at 
all by the accident. The testimony was that she 
coughed up a little blood within a very short tine, 
and there was quite a disagreement at that time be- 
tween her testimony and the medical and the hos- 
pital reports as to the quantity of blood. Likewise, T 
thought your medical testimony was very weak, par- 
ticularly testimony of Dr. Selling. That was better 
testimony for the defendant. I do not see how on the 
basis of the testimony of your physicians the jury 
could have allowed her a great deal. Her testimony 
was much better as to the amount of disabilitv. I 
did not think that it was supported by the medical 
testimony. 

Mr. Peterson: Your Honor, if I may, here is 
what the doctors testified, as I reeall it. Dr. Tuhy 
testified that she had sear tissue on her lungs; that 
she had a bruised lung as a consequence of this ae- 
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cident, and because of the scar tissue she had bled 
into the Jung, bled into the lung, and that was one of 
the primary reasons that he hospitalized her for 
seven weeks at the University Hospital to check to 
see if there had been exacerbation or aggravation of 
the tuberculosis, [6] but he thought there was no dis- 
semination of tuberculosis and that she had no perm- 
anent injury of the lung. 

Dr. Selling, a neurosurgeon, testified she had a 
brain injury. 

The Court: Myr. Peterson, vou did not listen to 
his testimony. He did not say that she had a brain 
Li’ 

Mr. Peterson: I should submit, your Honor, he 
said as evidence by the tests which he did, neurologi- 
cal tests, which had disappeared at the time of the 
trial, which were residual, the headaches which he 
thought would disappear within two or three years. 
That was the essence of Dr. Selling’s testimony. 

Dr. Abele testified she had a lumbosaeral sprain. 
It was permanent. It would require reasonably, 
probably, that she would have to have a spinal fu- 
sion; that she had a coceyx injury which would re- 
quire surgical removal. | 

The only adverse testimony medically was that of 
Dr. Jones, and Dr. Jones said that upon the business 
occupation from the plaintiff’s standpoint, his testi- 
mony is that she had a painful coccyx and a painful 
hip upon his examination. Otherwise, he said he 
found no objective symptoms of injury. 

Now, that is from the worst and the best stand- 
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point of the medical testimony. I submit that it is 
inadequate. 

The Court: I realize that the plaintiff did not get 
the verdict that she anticipated getting, and it may 
very well be that some of the lability elements 
played a part, but under [7] the decisions I do not 
believe that the plaintiff is entitled to have a judicial 
declaration that there is inadequacy in damages be- 
cause, had the jury believed the testimony of Dr. 
Jones, they could have found that the plaintiff suf- 
fered damage to $1,500 or perhaps even less. I do 
not think that this is a case in which I should dis- 
turb the verdict of the jury, and the motion is 
denied. 

(Hearing concluded.) 


Reporter’s Certificate 


I, Gordon R. Griffiths, an Official Reporter for the 
United States District Court for the District of 
Oregon, hereby certify that I reported in shorthand 
at the time and place mentioned 1n the caption sheet, 
all proceedings had in the above-entitled matter; 
that I thereafter caused my shorthand notes to be 
reduced to typewriting under my direction, and that 
the foregoing transcript, consisting of 8 pages, is a 
true and correct transeript of said proceedings, and 
of the whole thereof. 


/s/ GORDON R. GRIFFITH, 


Reporter. 


[Endorsed]: Filed August 8, 1955. 
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CLERK’S CERTIFICATE 


United States of America, 
Distriet of Oregon—ss. 


T, F. L. Buck, Acting Clerk of the United States 
District Court for the District of Oregon, do hereby 
certify that the foregoing documents consisting of 
Pre-trial order; Verdict; Judgment order; Motion 
for a new trial; Judgment and order denying motion 
for new trial; Notice of appeal; Bond for costs on 
appeal; Designation of record; Order to forward ex- 
hibits to Court of Appeals; Appellees’ designation 
of record; Affidavit of John Gordon Gearin; Con- 
sent to addition of attorney; Order declaring Bur- 
ton J. Fallgren as attorney of record; Transcript of 
docket entries; Motion to extend time to docket ap- 
peal; Affidavit of Burton J. Fallgren; Order extend- 
ing time to June 16, 1955, to docket appeal; and 
Statement of points upon which plaintiff intends to 
relv, constitute the record on appeal from a judg- 
ment of said court in a cause therein numbered Civil 
7092, in which Dorothy S. Walker is the plaintiff 
and appellant and West Coast Fast Freight., Ine, a 
corporation. et al. are the defendants and appellees; 
that the said record has been prepared by me in ac- 
eordance with the designation of contents of record 
on appeal filed by the appellant and appellees, and 
in accordanee with the rules of this court. 


T further certify that the cost of filing the notice 
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of appeal is $5.00, and that the same has been paid 
by the appellant. 


I further certify that there is also enclosed the re- 
porter’s transcript of proceedings of February 23, 
1955. Under separate cover we are forwarding Ex- 
hibits 1-A to J; 4; 6; 8; 10; 11; 12; 14-A to E; 26-A 
to E; 27; 30-A to D; and 31-A and B. Also report- 
er’s transcript of proceedings during hearing of ap- 
pellant’s motion for new trial, (No. 2 of Appellees’ 
designation of record). 


In Testimony Whereof I have hereunto set my 
hand and affixed the seal of said court in Portland, 
in said District, this 10th day of June, 1955. 


[Seal] Pol BUCS 
Acting Clerk, 


By /s/ THORA LUND, 
Deputy. 
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CLERK’S CHRTIFICATE 


United States of America, 
District of Oregon—ss. 


I, R. DeMott, Clerk of the United States District 
Court for the District of Oregon, do hereby certify 
that the foregoing document consisting of transeript 
of testimony of proceedings had on March 21, 1955, 
constitutes the supplemental record in cause num- 
bered Civil 7092, Dorothy 8. Walker, Plaintiff and 
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Appellant, and West Coast Fast Freight, Inc., a cor- 
poration, et al. are the defendants and appellees. 


In Testimony Whereof, I have hereunto set my 
hand and affixed the seal of said court on Portland, 
in said District, this 9th day of August, 1955. 


[Seal] R. DEMOTT, 
Clerk. 


By /s/ F. Lo SUGre 
Chief Deputy. 


[Endorsed]: No. 14788. United States Court of 
Appeals for the Ninth Circuit. Dorothy S. Walker, 
Appellant, vs. West Coast Fast Freight, Inc., a Cor- 
poration, and M. L. Burr, Appellees. Transcript of 
Record. Appeal from the United States District 
Court for the District of Oregon. 


Filed June 11, 1955. 


/s/ PAUL P. O’BRIEN, 
Clerk of the United States Court of Appeals for the 
Ninth Circuit. 
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United States Court of Appeals 
for the Ninth Circuit 


No. 14788 


DOROTHY 8S. WALKER, 
Appellant, 
vs. 


WEST COAST FAST FREIGHT, INC., a Corpor- 
ration, and M. L. BURR, 
Appellees. 


STATEMENT OF POINTS UPON WHICH 
PLAINTIFF INTENDS TO RELY 


Pursuant to Rule 19(6) of the rules of the above- 
entitled Court, appellant presents the following 
statement of points upon which she intends to rely 
on appeal of the above-entitled cause. 


1. The trial Court erred in advising counsel for 
the plaintiff during opening statement that said 
counsel’s reference to pain and difficulties from 
pregnancy and childbirth of the plaintiff subsequent 
to the injuries complained of should not have been 
referred to and were not admissible upon trial, with- 
out objection made by counsel for defendants. (Tr. 
P. 1-0) (Designation No. 1 Pre-Trial Order). 


2. The trial Court erred in refusing to permit 
plaintiff to prove by expert medical testimony the 
effects of the injuries to her lower back, known to 
medical science as lumbo-saeral sprain, and displace- 
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ment of her coecyx. (Tr. P. 1-O et seq and PP. 239 
et seq. Designation No. 1 Pre-Trial Order). 


3. The trial Court erred in refusing to permit 
plaintiff to testify as to the effects in the nature of 
pain and suffering and the difficulties of pregnancy 
and childbirth, arising from the injuries complained 
of. (Tr. P. 32) (Designation No. 1 Pre-Trial 
Order). 


4, The trial Court erred in failing to sustain 
plantiff’s objection to the question asked on direct 
examination of defendant’s expert medical witness, 
Dr. Orville Noble Jones, as follows: (Tr. P. 114) 


‘Question: Will you relate to the jury what this 
lady told you with reference to how she got hurt.’’ 
and in permitting said medical expert witness to re- 
late in answer to said question a purported history 
of injury. 

». The trial Court erred in failing and refusing 
to give plaintiff’s requested instruction No. 8, which 
written instruction is as follows: 


“In this ease, if you find that the plaintit 
Dorothy S. Walker is entitled to a verdict at your 
hands, then it will be your duty to assess plain- 
tiff’s damages. You are instructed that the law 
aims at just, fair and reasonable compensation. In 
assessing damges for the plaintiff, you will take 
into consideration the nature and extent of plain- 
tiff’s injuries. You will also take imto consideration 
all of the pain and suffering which plaintiff has 
endured, if any, as a result of injuries sustained 
by her. Such pain and suffering includes both 
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physical and mental suffering. You will also take 
into consideration whether plaintiff will be caused 
to endure pain and suffering in the future. You will 
also take into consideration whether plaintiff’s in- 
juries, if any, are permanent. If you find that plain- 
tiff’s injuries are permanent, then you will take 
into consideration plaintiff’s life expectancy. 


‘You are instructed that under the Standard 
American Mortality Tables, a person of the age of 
thirty-five years has a life expectancy of 33.44 years. 
However, plaintiff’s life expectancy is a question of 
fact for you to determine, taking into consider- 
ation plaintiff’s age, sex, health, habits and nature 
of her occupation, whether hazardous or not. 


“You will also take into consideration whether 
plaintiff’s injuries, if any, permanently impaired 
her ability to work and perform physical activities. 


“Vou will also take into consideration the amount 
of the reasonable value, as shown by the evidence 
in this case, of all doctor, hospital, ambulance and 
medical expenses incurred by the plaintiff in the 
treatment of injuries sustained by her, if any. 


‘‘After considering all of the foregoing matters, 
you will assess such sum of money to the plaintifi 
as will fairly and reasonably compensate her for 
her injuries, if any, her pain and suffering, both 
physical and mental, past and future, if any, and 
the permanent effect of her mjuries upon the plain- 
tiff, if you find that plaintiff has permanent. in- 


quipies,”’ 
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6. The trial Court erred in its instructions to 
the jury in making the following statement: (Tr. P. 
Ya3). 


‘*Mrs. Walker contends that she has been, and 
there is evidence that she suffered injury to her 
ecoccyx and injury to her low back which at least 
one physician says is permanent, at least, there is 
a dispute on that point so you can consider whether 
ov not she has suffered permanent injury to her 
back and to her coccyx.”’ 


= 


(. The trial Court erred in its instructions to 
the jury m making the following statement: (Tr. 
J2, 235_ 


‘Tn connection with those claims for permanent 
injury, I instruct you that before you are warranted 
in allowing any sum by way of compensation for 
any alleged permanent injury, you must be reason- 
ably certain, from a preponderance of satisfactory 
evidence, that the plaintiff has sustained permanent 
injury and disability.’ 


8. The trial Court erred in its instructions to the 
jury in making the following statement: (Tr. P. 
Zo) 


“The greater a person’s interest in the case, the 
stronger is the temptation to false testimony, and 
the interest of the plaintiff is of a character pos- 
sessed by no other witness. 


‘“Manifestly, she has a vital interest in the out- 
come of the case. This interest is one of the matters 
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you may consider along with other attendant cir- 
cumstances in determining the credence you will 
eive to her testimony.’’ 

9. Error prejudicial to plaintiff appellant oc- 
curred by misconduct of the jury in failing and 
neglecting to award plaintiff an adequate sum for 
plaintiff’s injuries and damages as shown by the 
evidence in the case. (Designation No. 2, Verdict.) 

10. The trial Court erred in failing and refusing 
to grant plaintiff’s motion for a new trial. (Desig- 
nation No. 4, Order Denying Motion for New 
Trial.) 


Appellant adopts the designation of record as 
filed in the United States District Court for the 
District of Oregon, in the above-entitled cause. 


PETERSON & POZZI, 
BERKELEY LENT, 
BURTON J. FALLGREN, 


By /s/ NELS PETERSON, 
Attorneys for Appellant. 


Duly verified. 
[Endorsed]: Filed June 16, 1955. 


